“DEEMED ISDA” CONFIRMATION

DRAFT OF 10/23/98

[ECT LETTERHEAD]

_________________, 199_

________________

________________

________________

Attention: _________________

Fax No.:___________________

Telephone No.: _____________

Re:
SWAP TRANSACTION ECT Contract No. _________

Dear Sirs:

The purpose of this document is to confirm the terms and conditions of the transaction entered into between __________________ (“Counterparty”) and Enron Capital & Trade Resources Corp. (“ECT”) on ____________, 199__ (the “Transaction”).  This document constitutes a “Confirmation” as referred to in the ISDA Agreement specified below.  This is a Confirmation of the following Transaction entered into with you pursuant to a telephone conversation on _______________, 199__ between ___________ of ECT and ____________ of Counterparty.

1.
Terms of Transaction.  The terms of the particular Transaction to which this Confirmation relates are as follows:

Terms to be supplied by ECT Confirmation Desk

Each payment will be made in the Contractual Currency (specified in this Confirmation, or if not specified, in U.S. Dollars).

2.            Account Details.






Payments to ECT:





Pay  
:
Nations Bank of Texas, N.A.




For the Account of
:
Enron Capital & Trade Resources Corp.




Account Number/

CHIPS UID
:
3750494727




Fed. ABA No.
:
111000012





Payments to Counterparty:





Pay  
:




For the Account of
:




Account Number/

CHIPS UID
:




Fed. ABA No.
:





Attn:  





3.
General.  The Transaction is subject to the terms and conditions of the 1992 Master Agreement (Multicurrency-Cross Border) (the “ISDA Agreement”) published by the International Swaps and Derivatives Association (“ISDA”), as modified by this Confirmation.  Each party acknowledges that it has a copy of the ISDA Agreement and it has read and understands the terms and conditions thereof.  The definitions and provisions contained in the 1993 ISDA Commodity Derivatives Definitions and the 1991 ISDA Definitions (the “Definitions”), as published by ISDA are incorporated into this Confirmation.  In the event of any inconsistency between the Definitions and this Confirmation, this Confirmation will prevail.  In the event of any inconsistency between the 1993 ISDA Commodity Derivative Definitions and the 1991 ISDA Definitions, the 1993 ISDA Commodity Derivatives Definitions will prevail.  In the event of any inconsistency among or between the ISDA Agreement, the Definitions, and this Confirmation, this Confirmation will govern.  This Confirmation evidences a complete and binding memorialization of our agreement as to the terms of the Transaction to which this Confirmation relates.  In addition, ECT and Counterparty agree to promptly negotiate in good faith and enter into a master agreement as soon as reasonably possible in the form of the ISDA Agreement and a separate Credit Support Annex with such modifications as ECT and Counterparty shall in good faith agree (the “Agreement”).  Upon execution of such Agreement, this Confirmation will supplement, form part of, and be subject to that Agreement.  All provisions contained in the Agreement will govern this Confirmation except as expressly stated herein.  If an Agreement is not executed, the Transaction shall be governed by the terms and conditions of the ISDA Agreement as modified by this Confirmation.

Each party will make each payment specified in this Confirmation as being payable by it, not later than the due date for value on that date in the place of the account specified above, in freely transferable funds and in the manner customary for payments in the required currency. If the Payment Dates for two or more swap, swaption or option agreements or other derivative transactions between the parties fall on the same day, if each party is required to make a payment to the other on such Payment Date, such amounts with respect to each party shall be aggregated, and the party owing the greater aggregate amount shall pay to the other party the difference between the amounts owed.

4.

Representations.  To induce the other to enter into the Transaction, each party represents and warrants to the other that : (a) Authority:  (i) the execution, delivery and performance of this Confirmation have been duly authorized by all necessary corporate or other organization action on its part, (ii) this Confirmation is its legally valid and binding obligation, enforceable against it in accordance with its terms; and (b) Eligible Swap Participant: it constitutes an “eligible swap participant” as such term is defined in  17 C.F.R. Section 35.1(b)(2) and this Confirmation constitutes a “swap agreement” within the meaning of 17 C.F.R. Section 35.1(b)(1); and (c) Line of Business:  (i) it is entering into this Confirmation in conjunction with its line of business (including financial intermediation services) or the financing of its business; and (ii) solely with respect to Options, it is a producer, processor, commercial user of, or merchant handling, the commodity subject to this Confirmation or the products or byproducts thereof, and it has entered into this Confirmation solely for purposes related to its business as such; and (d) No Reliance and No Advisory Status:  (i) the other party to this Confirmation (1) is not acting as a fiduciary or financial, investment or commodity trading advisor for it, and (2) has not given to it (directly or indirectly through any other person) any assurance, guaranty or representation whatsoever as to the merits (either legal, regulatory, tax, financial, accounting or otherwise) of this Confirmation or the expected performance or result of this Confirmation; and (ii) in connection with the negotiation and execution of this Confirmation, (1) it is acting as a principal (and not as an agent or in any other capacity, fiduciary or otherwise), (2) it is not relying upon any advice, counsel or representations (whether written or oral) of the other party other than the representations expressly set forth in this Confirmation, (3) it has made and will make its own decisions regarding the entering into of this Confirmation based upon its own judgment and upon the advice from such professional advisors as it deemed, or will deem, necessary to consult, (4) all of its decisions regarding this Confirmation have been the result of arm’s length negotiations between the parties, and (5) it has a full understanding of all the terms, conditions and risks (economic and otherwise) of this Confirmation, and it is capable of assuming and willing to assume (financially and otherwise) those risks, and, (e) Tax Representations and Covenants:  for purposes of Section 3(e) and 3(f) of the ISDA Agreement, each of the parties makes the representations applicable to it as set forth in Sections I(a) and (b) of Annex A to this Confirmation as of the Trade Date and as of the date of this Confirmation and in the case of the representations given for purposes of Section 3(f) of the ISDA Agreement (which representations are set forth in Section (b) of Annex A), at all times until termination of the Transaction.  In addition, each party covenants and agrees that it will deliver to the other party the Tax (as defined in the ISDA Agreement) forms, documents or certificates as required pursuant to Section (c) of Annex A.

5.
Early Termination. For purposes of Section 6(e) of the ISDA Agreement, the Second Method and Loss shall apply.

6.
Governing Law/Jurisdiction.  This Confirmation and the ISDA Agreement will be governed by and construed in accordance with the laws of the State of [New York][Texas] (without reference to choice of law doctrine).  [Any dispute relating to this Confirmation shall be resolved by binding arbitration conducted in accordance with the arbitration rules of the Federal Arbitration Act (“FAA”), and to the extent such conduct is not addressed by the federal law of arbitration, it shall be determined under the Commercial Arbitration Rules of the American Arbitration Association (“AAA”).  Each party shall select one arbitrator within 30 days of a notice for arbitration and the two arbitrators shall select a third neutral arbitrator with at least 8 years professional experience in over-the-counter derivative transactions.  Only damages allowed pursuant to this Confirmation may be awarded and the arbitrators shall have no authority to award treble, exemplary or punitive damages of any kind under any circumstances regardless of whether such damages may be available under the governing law for this Confirmation and/or the FAA or AAA.  The arbitration shall be conducted in New York City, New York, and such arbitration, and any related award shall be confidential.]

7.
Calculation Agent.  The Calculation Agent shall be ECT.

8.
Limitation of Liability.  No party shall be required to pay SPECIAL, EXEMPLARY, PUNITIVE, incidental, consequential or indirect damages (WHETHER OR NOT ARISING FROM A PARTY'S NEGLIGENCE) to the other party, except to the extent that the payments required to be made pursuant to the Confirmation are deemed to be such damages.  If and to the extent any payment made pursuant to the Confirmation is deemed to constitute liquidated damages, the parties acknowledge and agree that damages are difficult or impossible to determine and that such payment constitutes a reasonable approximation of the amount of such damages, and not a penalty.  
9.
Offices.

(a)
The office of Enron Capital and Trade Resources Corp. is and copies of any notices should be delivered to 1400 Smith Street, Houston, Texas  77002, Attention:  Director, Documentation Department, Facsimile No. (713) 646-4816; and to Attention: Assistant General Counsel, Trading Group - ECT, Facsimile No. (713) 646-4818, at the above address; and


(b)
The office of Counterparty is and copies of any notices should be delivered to: ______________________________________________________________________________________________________________________________________, Facsimile No. _______________________.

[10.
Credit or Other Special Provisions.


The credit or other special provisions contained in Annex B hereto and made a part hereof apply and are incorporated herein by reference.]

Please promptly confirm that the foregoing correctly sets forth the terms of the Transaction entered into between us by executing the copy of this Confirmation and returning it to us within one Business Day of receipt hereof via Facsimile to (713) 646-4816, Attention:  Director, Documentation Dept.  A copy of the originally executed Confirmation should be sent to us by overnight delivery for receipt within two Business Days of receipt hereof.

Enron Capital & Trade Resources Corp. is pleased to have entered into this Transaction with you.

Yours sincerely,

ENRON CAPITAL & TRADE RESOURCES CORP.

By:
_____________________________

Name:
_____________________________

Title:
_____________________________

Confirmed as of the Trade Date:

[COUNTERPARTY]
By:
_____________________________

Name:
_____________________________

Title:
_____________________________

Form #1

ANNEX A

U.S. WITHHOLDING TAX

Party A:  Enron Capital & Trade Resources Corp.

Party B: Foreign Counterparty That is (i) Resident in a Treaty Jurisdiction

and (ii) Acting Exclusively Through U.S. Branches or Offices

I.
Tax Representations.

(a)
Payer Representations.  For the purpose of Section 3(e), Party A and Party B make the following representation:

It is not required by any applicable law, as modified by the practice of any relevant governmental revenue authority, of any Relevant Jurisdiction to make any deduction or withholding for or on account of any Tax from any payment (other than interest under Section 2(e), 6(d)(ii), or 6(e)) to be made by it to the other party under this Agreement.  In making this representation, it may rely on (i) the accuracy of any representations made by the other party pursuant to Section 3(f), (ii) the satisfaction of the agreement contained in Section 4(a)(i) or 4(a)(iii) and the accuracy and effectiveness of any document provided by the other party pursuant to Section 4(a)(i) or 4(a)(iii), and (iii) the satisfaction of the agreement of the other party contained in Section 4(d), provided that it shall not be a breach of this representation where reliance is placed on Clause (ii) and the other party does not deliver a form or document under Section 4(a)(iii) by reason of material prejudice to its legal or commercial position.

(b)
Payee Representations.  For the purpose of Section 3(f), Party A makes no representations, and Party B makes the following representation:

Each payment received or to be received by it in connection with this Agreement will be effectively connected with its conduct of a trade or business in the United States.

II.
Agreement to Deliver Documents.

(a)
Party B agrees to complete (accurately and in a manner reasonably satisfactory to Party A), execute, and deliver to Party A a United States Internal Revenue Service Form 4224, or any successor form, (i) before the first Scheduled Payment Date under this Agreement, and thereafter prior to the first Scheduled Payment date in each successive taxable year of Party B, (ii) promptly upon reasonable demand by Party A, and (iii) promptly upon learning that any such form previously provided by Party B has become obsolete or incorrect.

III.
Definitions.   Capitalized terms not otherwise defined in this Annex A shall have the meaning set forth in the Confirmation or the ISDA Agreement.

Form #3

ANNEX A

U.S. WITHHOLDING TAX

Party A: Enron Capital & Trade Resources Corp.

Party B: Foreign Counterparty That is (i) Resident in a

Treaty Jurisdiction and (ii) Acting Exclusively

Through Non-U.S. Branches or Offices

I.
Tax Representations.

(a)
Payer Representations.  For the purpose of Section 3(e), Party A and Party B make the following representation:

It is not required by any applicable law, as modified by the practice of any relevant governmental revenue authority, of any Relevant Jurisdiction to make any deduction or withholding for or on account of any Tax from any payment (other than interest under Section 2(e), 6(d)(ii), or 6(e)) to be made by it to the other party under this Agreement.  In making this representation, it may rely on (i) the accuracy of any representations made by the other party pursuant to Section 3(f), (ii) the satisfaction of the agreement contained in Section 4(a)(i) or 4(a)(iii) and the accuracy and effectiveness of any document provided by the other party pursuant to Section 4(a)(i) or 4(a)(iii), and (iii) the satisfaction of the agreement of the other party contained in Section 4(d), provided that it shall not be a breach of this representation where reliance is placed on Clause (ii) and the other party does not deliver a form or document under Section 4(a)(iii) by reason of material prejudice to its legal or commercial position.

(b)
Payee Representations.  For the purpose of Section 3(f), Party A and Party B make the following representation:

It is fully eligible for the benefits of the "Business Profits" or "Industrial and Commercial Profits" provision (as the case may be), the "Interest" provision, or the "Other Income" provision (if any) of the Specified Treaty with respect to any payment described in such provisions and received or to be received by it in connection with this Agreement, and no such payment is attributable to a trade or business carried on by it through a permanent establishment in the Specified Jurisdiction.

"Specified Treaty" means the income tax treaty between the United States and [country in which Party B is resident for treaty purposes].

"Specified Jurisdiction" means, with respect to Party A, [country in which Party B is resident for treaty purposes].

"Specified Jurisdiction" means, with respect to Party B, the United States.

[If (i) Party B is a bank and (ii) the relevant treaty does not provide for a zero rate of withholding on interest, the following representation should be added to the Payee Representations:

Party B makes the following representation:

It is not entering into this Agreement in the ordinary course of its business of making loans.]

II.
Agreement to Deliver Documents.

For the purpose of Section 4(a), the Tax forms, documents, or certificates to be delivered are:

(a)
Party B agrees to complete (accurately and in a manner reasonably satisfactory to Party A), execute, and deliver to Party A a United States Internal Revenue Service Form 1001, or any successor form, (i) before the first Scheduled Payment Date under this Agreement, (ii) before December 31st of each third successive calendar year, (iii) promptly upon reasonable demand by Party A, and (iv) promptly upon learning that any such form previously provided by Party B has become obsolete or incorrect.

(b)
Party B agrees to complete (accurately and in a manner reasonably satisfactory to Party A), execute, and deliver to Party A a United States Internal Revenue Service Form W-8, or any successor form, (i) before the first Scheduled Payment Date under this Agreement, (ii) before December 31st of each second succeeding calendar year, (iii) promptly upon reasonable demand by Party A, and (iv) promptly upon learning that any such form previously provided by Party B has become obsolete or incorrect.

III.
Definitions.   Capitalized terms not otherwise defined in this Annex A shall have the meaning set forth in the Confirmation or the ISDA Agreement.

Form #4

ANNEX A

U.S. WITHHOLDING TAX

Party A: Enron Capital & Trade Resources Corp.

Party B: U.S. Counterparty

I.
Tax Representations.

(a)
Payer Representations.  For the purpose of Section 3(e), Party A and Party B make the following representation:

It is not required by any applicable law, as modified by the practice of any relevant governmental revenue authority, of any Relevant Jurisdiction to make any deduction or withholding for or on account of any Tax from any payment (other than interest under Section 2(e), 6(d)(ii), or 6(e)) to be made by it to the other party under this Agreement.  In making this representation, it may rely on (i) the accuracy of any representations made by the other party pursuant to Section 3(f), (ii) the satisfaction of the agreement contained in Section 4(a)(i) or 4(a)(iii) and the accuracy and effectiveness of any document provided by the other party pursuant to Section 4(a)(i) or 4(a)(iii), and (iii) the satisfaction of the agreement of the other party contained in Section 4(d), provided that it shall not be a breach of this representation where reliance is placed on Clause (ii) and the other party does not deliver a form or document under Section 4(a)(iii) by reason of material prejudice to its legal or commercial position.

(b)
Payee Representations.  For the purpose of Section 3(f), Party A and Party B make the following representations:

(i)
The following representation applies to Party A:

Party A is a corporation organized under the law of the State of Delaware.

(ii)
The following representation applies to Party B:

Party B is a [corporation/partnership] organized under the law of the State of [specify].

II.
Agreement to Deliver Documents

For the purpose of Section 4(a), the Tax forms, documents, or certificates to be delivered are:

(a)
Party B agrees to complete (accurately and in a manner reasonably satisfactory to Party A), execute, and deliver to Party A a United States Internal Revenue Form W-9, or any successor form, (i) as of the date of this Agreement, (ii) promptly upon reasonable demand by Party A, and (iii) promptly upon learning that any such form previously provided by Party B has become obsolete or incorrect.

III.
Definitions.   Capitalized terms not otherwise defined in this Annex A shall have the meaning set forth in the Confirmation or the ISDA Agreement.

Form #7

ANNEX A

U.S. WITHHOLDING TAX

Party A:  Enron Capital & Trade Resources Corp.

Party B:  Foreign Counterparty That is (i) Not Eligible

For Treaty Benefits and (ii) Will Act Exclusively Through

Branches, Offices or Agencies Outside the U.S.

I.  Tax Representations.

(a)
Payer Representations.  For the purpose of Section 3(e), Party A and Party B make the following representation:

It is not required by any applicable law, as modified by the practice of any relevant governmental revenue authority, of any Relevant Jurisdiction to make any deduction or withholding for or on account of any Tax from any payment (other than interest under Section 2(e), 6(d)(ii), or 6(e)) to be made by it to the other party under this Agreement.  In making this representation, it may rely on (i) the accuracy of any representations made by the other party pursuant to Section 3(f), (ii) the satisfaction of the agreement contained in Section 4(a)(i) or 4(a)(iii) and the accuracy and effectiveness of any document provided by the other party pursuant to Section 4(a)(i) or 4(a)(iii), and (iii) the satisfaction of the agreement of the other party contained in Section 4(d), provided that it shall not be a breach of this representation where reliance is placed on Clause (ii) and the other party does not deliver a form or document under Section 4(a)(iii) by reason of material prejudice to its legal or commercial position.

(b)
Payee Representations.  For the purpose of Section 3(f), Party A makes no representations, and Party B makes the following representations:

(i)
Each payment received or to be received by it in connection with this Agreement will not be effectively connected with its conduct of a trade or business in the United States.

[If Party B is a bank, the following representation should be added to the Payee Representations:

( )
Party B makes the following representation:

It is not entering into this Agreement in the ordinary course of its business of making loans.]

[If Party B is an offshore investment fund and currency swaps are contemplated, the following representation should be added to the Payee Representations:

( ) 
Party B makes the following representation:

No direct or indirect beneficial owner of Party B is a resident of the United States for federal income tax purposes.]

II.
Agreement to Deliver Documents

For the purpose of Section 4(a), the Tax forms, documents, or certificates to be delivered are:

(a)
Party B agrees to complete (accurately and in a manner reasonably satisfactory to Party A), execute and deliver to Party A a United States Internal Revenue Form W-8, or any successor form, (i) before the first Scheduled Payment Date under this Agreement, (ii) before December 31st of each second succeeding calendar year, (iii) promptly upon reasonable demand by Party A, and (iv) promptly upon learning that any such form previously provided by Party B has become obsolete or incorrect.

III.
Definitions.   Capitalized terms not otherwise defined in this Annex A shall have the meaning set forth in the Confirmation or the ISDA Agreement.

�  A Form W-8 does not have to be provided if the relevant treaty provides for a zero rate of withholding on interest.


�  A Form W-9 does not have to be provided if Party B has one of the following designations in its name: (i) Incorporated, Inc., Corp., or (ii) Bank, Savings and Loan.
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