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POMPANO BEACH ENERGY CENTER’S

MEMORANDUM IN PARTIAL OPPOSITION

TO CITY OF MARGATE’S

MOTIONS FOR EXTENSION OF TIME

Respondent, Pompano Beach Energy Center, L.L.C. (“Energy Center”), respectfully submits this response to (a) the City of Margate’s Motion for Extension of Time in Which to File Answers to Pompano Beach Energy Center’s First Set of Interrogatories and (b) the City of Margate’s Motion for Extension of Time in Which to Respond to Pompano Beach Energy Center’s First Request For Production (the “Motions”).  As set forth below, Energy Center believes that a limited extension of Margate’s discovery response date until November 5, 2001 would be appropriate, with the understanding that future discovery from Margate may need to be expedited, and other pretrial deadlines may need to be adjusted to account for the delay in providing the discovery that was timely sought by Energy Center.

Margate’s Newly Asserted Grounds for the Extensions


As detailed in Energy Center’s Notice of Intention to Respond to Margate’s Motions, Margate’s telephonic request to Energy Center’s counsel for an enlargement of time sought an extension until October 19, 2001 (when Coral Springs’ responses are due), because Margate was using the same expert as Coral Springs and its answers would be largely the same as Coral Springs’ answers, and because the expert used by Coral Springs and Margate had been unexpectedly delayed in returning to the United States.  However, Margate’s formal Motions, filed one day later, sought an extension of thirty days, and raised new and entirely different grounds for the extensions: a previous illness of counsel and a surgery scheduled for October 18, 2001 (the day before the extended due date initially sought by Margate).


Because Margate had not disclosed its desire for a thirty-day extension, nor the newly asserted grounds, in its telephone request to Energy Center’s counsel the day before Margate filed its Motions, Energy Center sought clarification from Margate’s counsel as to the specific facts underlying the newly-asserted grounds for the Motions.  Margate’s counsel responded, inter alia, that

· he was scheduled for surgery on October 18, 2001 (today’s date);

· he was expected to be able to return to work some time during the week of October 22; and

· he should not drive for approximately one week following his return to work.

A Limited Extension Is Appropriate

Based on the information provided by Margate’s counsel, Energy Center agrees that a reasonable enlargement of time would be appropriate.  Given that (1) Energy Center’s requests were propounded in September 2001;
 (2) Margate is using the same expert as Coral Springs, and Margate’s responses are likely to be “largely the same” as Coral Springs’ responses, which are due on October 19, 2001; and (3) Margate’s counsel will be returning to work, though subject to some medical restrictions, during the week of October 22, 2001; Energy Center believes that an enlargement of time until November 5, 2001 for Margate’s responses will be more than adequate.  In addition, if the due date for Margate’s responses is extended to November 5, 2001, then Margate should be required to serve its responses, including all responsive documents, by hand delivery or overnight delivery service on that date.

Energy Center Would Be Unfairly Prejudiced By Further Delay


This matter is scheduled to be tried from December 11-14, 2001
 -- barely one month after the November 5 response date proposed by Energy Center, and with an intervening Thanksgiving holiday.  If Margate were permitted to further delay its responses beyond November 5, Energy Center would be prejudiced in its ability to prepare for trial.


The pending discovery requests are Energy Center’s initial discovery requests.  Energy Center needs Margate’s responses in order to prepare for depositions and propound follow-up discovery requests.  Moreover, to the extent that Margate asserts one or more objections to the discovery requests, Energy Center will need time to (a) confer with Margate in an attempt to resolve the objection(s) by agreement, (b) prepare a motion to compel compliance with the discovery request(s), and (c) await Margate’s response and the administrative law judge’s ruling – all before receiving the discovery to which Margate has objected and which is necessary to Energy Center’s preparation.  November 5 is the latest date for Margate’s response that will reasonably permit Energy Center to prepare for trial.

Future Adjustments of Discovery and Pretrial Deadlines May Become Necessary


Moreover, if Margate is allowed until November 5 to serve its discovery responses, adjustments in other pretrial deadlines for this matter are likely to become necessary.  For example, counsel’s meeting to prepare the pretrial stipulation is scheduled to take place by November 26 – only three weeks after Margate’s responses would be due.  The pretrial stipulation is due by Friday, November 30.  Depending upon the content of Margate’s responses, these deadlines may need to be amended.  Similarly, to the extent that Energy Center propounds follow-up discovery requests to Margate, the time for Margate’s responses to those requests should be shortened so that Energy Center receives the responses in sufficient time to use them for trial preparation.

The question of adjusting future deadlines, of course, is not yet ripe for disposition.  However, Energy Center should not be prejudiced in connection with future discovery or pretrial deadlines as a result of its having consented to extend Margate’s response deadline until November 5.

Conclusion


In light of the medical circumstances identified by Margate’s counsel after Margate filed its Motions, an enlargement of Margate’s response date until November 5, 2001 is appropriate – provided that Margate serves its responses, including all responsive documents, by hand delivery or overnight delivery service.  Extending Margate’s response time beyond November 5 would be unnecessary and would unfairly prejudice Energy Center in its trial preparations.  In addition, if Margate is given until November 5 to respond to Energy Center’s discovery requests, then future discovery and pretrial deadlines should be adjusted as necessary to prevent prejudice to Energy Center due to the resulting delay in Margate’s response.
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I certify that copies of the foregoing document were served by facsimile and U.S. Mail on October 12, 2001 to:

	Martha L. Nebelsiek, Esq.

Department of Environmental Protection

3900 Commonwealth Boulevard

Tallahassee, Florida  32399-3000 


	John Hearn, Esq.

City of Coral Springs

9551 West Sample Road

Coral Springs, Florida  33065

	Eugene M. Steinfield, Esq.

City of Margate

5790 Margate Boulevard

Margate, Florida  33063


	Paul S. Stuart, Esq.

City of Coconut Creek

4900 W. Copans Rd.

Coconut Creek, FL 33062

	Nancy A. Cousins, Esq.

City of Coconut Creek

4800 West Copans Road

Coconut Creek, Florida  33063


	




C. Ryan Reetz

� 	Energy Center’s First Set of Interrogatories were served by mail on all parties on September 6, 2001, and its First Set of Requests for Production were served by mail on all parties on September 20, 2001.


� 	The case was originally scheduled to be tried later this month, but the trial date was postponed due to the surgery and recovery period of DEP’s counsel.  Obviously, any further delay in the trial date is prejudicial to Energy Center, and improperly serves the petitioners’ interests, because petitioners are seeking to delay the issuance of an air construction permit for Energy Center’s facility, notwithstanding DEP’s careful review of Energy Center’s application and DEP’s determination of intent to issue the permit.
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