MATERIAL SUPPLY AGREEMENT
Agreement Date: ________________

Agreement Number:______1660-001-0400___

Agreement Title:
Consignment Agreement for Houston Pipe Line  Measurement Projects

Term: This Material Supply Agreement (the "Agreement") shall become effective as of the date first hereinabove written, and shall continue in force and effect until terminated by either party by giving written notice to the other party at least thirty (30) Days prior to the effective date of such termination.  
Province Or Territory Of Governing Law:
Texas

This Agreement consists of this Material Supply Agreement and Exhibits referenced below:

Exhibit A – Agreement Terms & Conditions



Exhibit B – Consignment Listings

Vendor:






Purchaser:

Name: 


Daniel Measurement & Control, Inc.
Name: 


Houston Pipe Line Company
Address:

9720 Old Katy Road


Address:

248 Burroughsville Rd.




P.O. Box 19097






Victoria, Texas 77905




Houston, Texas 77055

Representative:
Matt Ligon



Representative:
Perry Roberts

Title:


Regional Sales Manager

Title:


Manager, Victoria

Warehouse Operations

Purchaser and Vendor (each a "Party" and collectively the "Parties") hereby agree to the terms of Agreement and have caused Agreement to be executed by a duly authorized person below:



For Vendor:





For Purchaser:

Signature:
__________________


Signature:
____________________

Name:

Matt Ligon



Name:

Stephen C. Schneider

Title:

Regional Sales Manager

Title:

Vice President

Date:

____________________

Date:

____________________

MATERIAL AGREEMENT
EXHIBIT A: TERMS AND CONDITIONS

1.
DEFINITIONS

1.1.
The following words or terms, where used in this Agreement, are defined as stated below:

1.1.1. "Affiliate" means any parent, partner, or subsidiary of Purchaser, or any parent or subsidiary of any of them, or any parent or subsidiary further on in the chain of ownership, or any partnership wherein all partners are Affiliates within this definition.

1.1.2.
"Agreement" consists of those documents listed in Material Supply Agreement.

1.1.2. "Commencement Date" means the first date on which Purchaser may issue a Consignment Purchase Order.
1.1.3. "Delivery" means the act of Vendor transferring Goods to Purchaser in accordance with this Agreement.

1.1.4. "Delivery of Goods" means all work necessary to provide Goods to Purchaser in accordance with this Agreement. When Vendor has agreed to provide goods pursuant to a consignment arrangement, the Consignment Purchase Order must provide that Delivery is not complete until the Goods have actually been delivered to and or used by the Purchaser.

1.1.5. "Final Release Date" means the last date on which Purchaser may order materials hereunder.

1.1.6. "Purchaser" means the legal entity specified in the Material Supply Agreement.

1.1.7. "Price" means the amount as set out in Exhibit B that Purchaser shall pay for Goods or for other obligations assumed pursuant to this Agreement.

1.1.8. "Revision" means an alteration or modification to the Agreement, a revision to Goods completed or being completed, a deletion in supply of Goods already authorized, or addition to Goods to be supplied.

1.1.9. "Scheduled Delivery Date" means the date specified by a Consignment Purchase Order for completion of the Delivery of Goods therein described, or if none is specified, the Delivery of Goods shall be completed within a reasonable time.

1.1.10. "Vendor" means the legal entity as specified in the Material Supply Agreement.
1.1.11. "Specification" means the collection of documents, and other information describing Goods, Delivery of Goods and related matters.
1.1.12. "Term of Agreement" means the period of time between Commencement Date and Final Release Date.
1.1.13. "Release Authorization(s)" Note:  This term is used throughout the Agreement and is not defined.  The term “Release Authorizations” should be omitted and replaced by the term “Consignment Purchase Order”
1.1.14. "Goods" – not defined means Orifice Meter Tubes and Skid Packaged Orifice Meter Tubes.
1.1.15. “Consignment Purchase Order” means the document issued by Purchaser to Vendor that initiates a transfer of Goods from Vendor to Purchaser, specifies delivery dates and designates the quantity and description of goods to be transferred and placed in consignment inventory at Purchaser’s facility. 
1.1.16. “Goods Issue”  means the inventory movement performed by Purchaser that moves Goods out of consignment inventory and initiates the payment process to Vendor.

1.1.17. “Consignment Inventory” means the Goods owned by Vendor and held by Purchaser at Purchaser’s facility.
2.
INTENT OF DOCUMENT

2.1 Vendor shall deliver Goods in accordance with Consignment Purchase Orders issued during the Term of this Agreement, and the terms of this Agreement apply to each Consignment Purchase Order issued.

2.2 This Agreement is NOT an order to Vendor for Delivery of any Goods.
2.3 This Agreement does NOT guarantee any quantity of Goods to be delivered by Vendor during the Term of Agreement.
2.4 Purchaser is free to deal with any other Supplier during the Term of Agreement.
2.5 The Goods provided by Vendor under this Agreement have been designed and manufactured to Houston Pipe Line specifications for exclusive projects.

2.6 Vendor and Purchaser shall not disclose to any person, or entity directly not involved with the execution of this Agreement, any of the terms or conditions of this Agreement. 

2.7 Purchaser will not make any statements, representations or warranties of performance, efficiency or otherwise relating to the Goods except those made by Vendor in its standard warranties as set forth in Article 10.

3.     TITLE

3.1 Goods shall become the property of the Purchaser upon payment or  upon eight weeks after delivery of goods to purchaser’s facility to be held as consignment inventory, whichever occurs earlier.

3.2 Vendor agrees to make the Goods available to Purchaser F.O.B. Vendor's facility.  Purchaser agrees to deliver the Goods to its warehouse in Victoria, Texas.  Purchaser shall be responsible for, and shall indemnify Vendor against, any loss of or damage to the Goods while the Goods are in Purchaser’s possession, whether such loss or damage be through theft, pilferage, deterioration, or otherwise.  At all times while the Goods are in the possession and control of Purchaser, Purchaser shall furnish and maintain a suitable and secure place for storage and shall, at its sole expense, be responsible for any loss, damage, theft, injury, disappearance or destruction by any cause or instrumentality while in transit to or from Purchaser or while in possession of Purchaser, for an amount equal to the replacement value of the Goods.

3.3 Vendor is hereby given, and shall be deemed to have a security interest in the Goods.  Purchaser agrees to take any reasonable action requested by Vendor to protect Vendor's ownership interest in the Goods, including without limitation execution and filing of financing statements to create and perfect a security interest in the Goods.  Purchaser shall not commingle the Goods with its property or the property of any other entity.  Such actions shall require Purchaser to incur any costs or expenses.  
4.
REVISION

4.1 Revision to the Agreement shall not be effective unless agreed to between Purchaser and Vendor’s representatives identified in the Material Supply Agreement and both parties have signed the Revision.

4.2 Revision to Consignment Purchase Orders shall not be effective unless Vendor has received a Consignment Purchase Order Change by Purchaser’s representative identified in the Consignment Purchase Order.

5.
COMPENSATION, INVOICING, AND PAYMENT

5.1. Invoices shall not be submitted.  The Goods Issue movement performed by the Purchaser will initiate payment to Vendor.
5.2. 
5.3. 
5.4. When transportation is for Purchaser’s account, such costs shall be invoiced as a separate item and shall be accompanied by a copy of the Bill of Lading and a copy of third party invoice.

5.5. Purchaser shall pay Vendor at the Price and in the manner described herein and attached hereto.

5.6. Subject to the provisions of the Agreement, Purchaser shall pay for goods within thirty (30) days of the Goods Issue.  
5.6.1. 
5.6.2. 
5.7. Purchaser may set off any debt owing by Vendor to Purchaser or their Affiliates against the          compensation due or accruing to Vendor under Agreement provided that Purchaser has given Vendor prior written notice. 
5.8. Price shall be subject to adjustment only by Revision of Agreement.

5.9. Vendor will invoice Purchaser for all consigned inventory at Purchasers designated location over 8 month time period.

6.
TAXES AND DUTIES
6.1 Vendor shall be solely liable for and shall pay when due all taxes and duties whatsoever imposed by reason of Delivery of Goods, except for sales taxes required by law to be collected by Vendor from Purchaser.  
6.2 When applicable, Purchaser shall supply Vendor with suitable certification or documentation to authorize Vendor to obtain all available tax and duty exemptions.  Where the Price includes customs duty to be paid by Vendor on behalf of Purchaser, Purchaser may take advantage of duty remissions and drawbacks or may require Vendor to apply for remissions and drawbacks on behalf of Purchaser.
7. AUDIT RIGHTS AND ACCESS
7.1 Each of Vendor and Purchaser shall have the right to audit the other's files, books, computer data and records relating in any way to the activities contemplated by this Agreement for up to two years following the date of any such files, books, computer data and records; the cost of an audit shall be borne by the Party conducting the audit and the audit shall be permitted during the normal business hours of the Party being audited.

7.2 If an audit indicates errors in Vendor’s invoices, Vendor shall make appropriate invoice adjustments and promptly refund overpayments to Purchaser.

7.3 Purchaser shall permit Vendor to have access to the Goods at all reasonable times for the purposes of inspecting the same in connection with this Agreement.

8. CANCELLATION

8.1. If, in the opinion of Purchaser, Vendor jeopardizes Delivery of Goods by delay for an unreasonable time, Purchaser, in addition to any other remedy, at its own option may return Goods or arrange for an alternative supplier at Vendor’s expense.

8.2. Purchaser has the right to cancel in whole, or in part, at any time, Delivery of Goods covered by a Consignment Purchase Order to the extent of Goods not completed prior to cancellation.

8.3. When Goods have been manufactured performed to Purchaser’s Specifications and a Consignment Purchase Order is cancelled, reasonable compensation will be negotiated.

8.4. Either Party may terminate this Agreement without cause at any time upon thirty (30) days prior written notice to the other Party.  Provided, however, if Purchaser (a) shall default in the payment of any invoice or Goods Issue;(b) Purchaser shall default in the performance of any other duty, obligation or condition imposed upon R by virtue hereof; (c) a petition of bankruptcy shall be filed by or against Purchaser; or (d) d Purchaser shall become insolvent or make an assignment for the benefit of its creditors, then, and in any of such events, Vendor may terminate this Agreement by notifying Purchaser in writing of its election so to do, and Purchasers right to withdraw the Goods from the consigned stock shall immediately cease and terminate.  Upon such termination, Vendor shall have the right to enter upon Purchaser's premises or such other premises during normal working hours where the Goods are stored and take possession and recover all the Goods covered by this Agreement.

9.
REJECTION
9.1.
Purchaser has the right, in addition to any other rights possessed by Purchaser in law, to reject Goods not in accordance with this Agreement.  Goods rejected by Purchaser shall be replaced and redelivered at Vendor's expense or, at Purchaser's option, credited to Purchaser's account or refunded to Purchaser at Purchaser’s option.

10.    WARRANTY
10.1.
Vendor warrants Goods of its own manufacture or that it has remanufactured to be free from defects in design, materials and workmanship under normal use and service for a period of one year from shipment to the end user.  THIS WARRANTY EXTENDS ONLY TO PURCHASER, AND IN NO EVENT SHALL VENDOR BE LIABLE FOR PROPERTY DAMAGE SUSTAINED BY A PERSON DESIGNATED BY THE LAW OF ANY JURISDICTION AS A THIRD PARTY BENEFICIARY OF THIS WARRANTY OR ANY OTHER WARRANTY HELD TO SURVIVE VENDOR'S DISCLAIMER.  Replacement parts provided under the terms of this warranty are warranted for the remainder of the warranty period applicable to the Goods, as if such parts were original components of the Goods.  This warranty does not extend (i) to normal wear and tear, improper treatment, servicing faults or improper use, (ii) to equipment, materials, parts and accessories manufactured by others and PURCHASER AGREES THAT IT MUST RELY SOLELY ON THE MANUFACTURERS' WARRANTIES APPLICABLE TO SAID EQUIPMENT, MATERIALS, PARTS AND ACCESSORIES AND THAT IT SHALL HAVE NO REMEDY AGAINST THE COMPANY FOR BREACH OF ANOTHER MANUFACTURER'S WARRANTY, or (iii) to design errors in Goods manufactured by Vendor to a design of Purchaser.  This warranty shall be NULL AND VOID if any repairs, modifications or alternations are made to the Goods supplied hereunder during the warranty period by Purchaser or by others on its behalf without the prior written consent of Vendor or if the Goods are not operated and maintained within Vendors recommendations for use.  THE WARRANTY DESCRIBED IN THIS PARAGRAPH SHALL BE IN LIEU OF ALL OTHER WARRANTIES, EXPRESS OR IMPLIED, INCLUDING BUT NOT LIMITED TO ANY IMPLIED WARRANTY OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE.  NO WARRANTY IS GIVEN BY VENDOR THAT EXTENDS BEYOND THOSE SET FORTH ABOVE.  Vendor reserves the right to make structural and design modifications to the Goods which are not given Vendors documentation so as to keep abreast of technical innovations or to improve the Goods without impairing their value.

10.2
Upon written notification received by Vendor within the above-stated warranty period of any failure to conform to the above warranty, upon return prepaid to Vendor of any nonconforming original part or component and upon inspection by Vendor to verify said nonconformity, Vendor at its sole option either shall repair or replace said original part or component without charge to Purchaser, or shall refund to Purchaser the price thereof.  Vendor shall ship the repaired or replaced part or component to Purchaser at Vendors expense; provided however, that if Vendor’s inspection fails to verify the claimed nonconformity the Goods will be returned to Purchaser at its expense.  If the nonconformity is found Vendor shall reimburse Purchaser for its actual shipping costs to return the part or component to the Vendor.  


10.3
IN NO EVENT SHALL EITHER PARTY BE LIABLE TO THE OTHER PARTY FOR ANY SPECIAL, INDIRECT, INCIDENTAL, OR CONSEQUENTIAL DAMAGES OF ANY CHARACTER, INCLUDING WITHOUT LIMITATION, LOSS OF USE, LOST PROFITS OR REVENUES, COST OF CAPITAL, CANCELLATION OF PERMITS, UNABSORBED TRANSPORTATION OR STORAGE CHARGES, TERMINATION OF CONTRACTS, TORT OR CONTRACT CLAIMS OTHER THAN CONTRACT CLAIMS ARISING OUT OF THIS AGREEMENT, LOST PRODUCTION OR ANY OTHER FORM OF CONSEQUENTIAL DAMAGE SUFFERED BY THE OTHER PARTY, AND IRRESPECTIVE OF WHETHER CLAIMS FOR SUCH DAMAGES ARE BASED UPON CONTRACT, WARRANTY, NEGLIGENCE, STRICT LIABILITY OR OTHERWISE.
10.4.
Goods repaired or replaced shall be subject to all the provisions hereof for a period of one year from the date when the same has been repaired, or replaced.

11.
BUSINESS ETHICS

11.1.
Vendor and Purchaser shall comply with all laws, regulations, rules and orders applicable to the observance or performance of its obligations under the Agreement.

11.2.
ALL financial settlements, reports and billings rendered to Purchaser under Agreement shall properly reflect the facts of all activities and transactions handled for Purchaser's account, and may be relied upon as being complete and accurate in any further recording or reporting made by Purchaser for any purpose.

11.3.
Vendor and Purchaser shall notify the other in writing promptly upon discovery of any failure to comply with Clause 11.1 or 11.2.

12. 
PUBLICITY

12.1.
Vendor shall not use Purchaser’s name in advertising or promotional material or publicity releases without the prior written approval of Purchaser.

13. 
ASSIGNMENT
13.1. Neither Party may assign the Agreement in whole or in part without the prior written approval of the other, except that Purchaser may assign Agreement in whole or in part to an Affiliate.

14. 
AGREEMENT & PRECEDENCE OF DOCUMENTS
14.1. The headings and index in the Material Supply Agreement are for convenience only and shall not be considered in the interpretation of the Agreement.  

14.2. The Agreement constitutes the entire agreement between the parties with respect to Delivery of Goods and Services as authorized by a Consignment Purchase Order.  The Agreement supersedes all prior negotiations, representations, or agreements relating thereto, written or oral, including Purchasers proposal invitation and Vendor’s proposal, except to the extent they are expressly incorporated herein.

14.3. In the event of a conflict between the provisions of the Material Supply Agreement and any other documents, the provisions of the Material Supply Agreement shall govern.  The terms and conditions of the Agreement will override any terms and conditions of a Consignment Purchase Order.

14.4. Notwithstanding Clause 14.3, to the extent that the provisions of Material Supply Agreement are modified, by the inclusion of any special conditions in Exhibit B and, in respect of such special conditions, the provisions of Exhibit B shall prevail.

15. GENERAL

15.1. Vendor’s undertaking of Delivery of Goods shall be deemed acknowledgement of acceptance of a Consignment Purchase Order.
15.2. The Agreement shall inure to the benefit of and be binding upon the respective successors and permitted assigns of the parties hereto.  

15.3. Vendor shall supply any pertinent toxicity data in its possession relative to human and environmental health effects, and offer recommendations for the safe handling and lawful waste disposal of Goods.

15.4. Where Purchaser requires Goods to meet industry standards (such as ASME, ASTM, CSA, API), Vendor shall meet the requirements of the latest published edition of those standards in effect on Consignment Purchase Order date.

15.5. Vendor agrees to comply with all safety and security regulations, standards and procedures of Purchaser, which include drug and alcohol abuse policies applicable to all Purchaser property.

15.6. Any notice to be given hereunder by either Party to the other shall be in writing addressed to the other Party at the address set forth on the signature page.  

15.7. Should any clause, sentence, or portion of this Agreement be held invalid or against public policy, or should any Court otherwise refuse to enforce any portion of this Agreement, such ruling shall not invalidate the remainder of this Agreement.

15.8. Any failure of either Party at any time to enforce or require the strict keeping and performance of any of the terms and conditions of this Agreement shall not constitute a waiver of such terms and conditions or of the rights of either Party at any time to avail itself of such remedies as ft may have for any breach or breaches of such terms and conditions.

15.9. This Agreement supersedes all prior contracts, oral or written, made with respect to the subject matter hereof and the transactions contemplated hereby, and it contains the entire agreement of the parties.  No modification, alteration or amendment of this Agreement shall be binding upon the parties unless reduced to writing and executed by a duly authorized officer of both parties.

16. GOVERNING LAW

16.1.
Agreement shall be interpreted in accordance with and governed by the laws of the state of Texas without giving effect to its conflicts of laws principles.

17. PRICING

17.1. Prices in Agreement are fixed and not subject to Revision except on each anniversary of the Final Release Date specified herein or due to a request for changes in specifications of goods by Purchaser.  A minimum of ninety (90) days prior to Anniversary Date, either Party can request a Price Revision.  Any Price Revision shall not exceed the boundaries set forth in the latest accredited Industry price indices.  A requested Price Revision by the Vendor, less than (90) days prior to Anniversary Date, may be rejected by the Purchaser.  
17.2. Revisions shall be in accordance with the following: 

17.2.1.
A written price change notification must be received by Purchaser a minimum of (30) days prior to any increase in prices; and such price increases shall not be submitted more than once per 12 months from the date of each such request, for materials covered herein.  Purchaser shall require, but not be limited to, the following information supporting the requested price increase:
17.2.1.1. Letters from Vendor’s Suppliers notifying and justifying to Vendor the price increase.

17.2.1.2. Documentation that Vendor has challenged the price increase and/or made an attempt to find alternative sources of the goods and services. 
17.2.1.3. Documentation on any Collective Agreements that cover Vendor and Vendors Supplier(s).
17.2.2. A significant fluctuation in Exchange rates.
17.2.3. Purchaser reserves the right to reject in total and/or reduce any and all requested price increases where in its sole opinion the increases are not justified and/or are inadequately supported. 

18.  RETURN OF MATERIALS
18.1. Purchaser and Vendor hereby agree that Purchaser can return materials sold hereunder to Vendor.  Such returns shall be considered a normal business process.

18.2. 18.2
Any and all return of Materials shall be in accordance with the terms and conditions, if any,  as shown in Exhibit B. 
19. 
PURCHASER'S MATERIALS
19.1. It is understood and agreed that title to all materials, which Purchaser delivers to Vendor’s facility for other work under this Agreement, shall be and remain with Purchaser, as applicable; provided, however, that while such materials are in Vendors possession such materials shall be at Vendor’s risk and Vendor shall be solely responsible for any loss or damage to such materials until redelivery of the same to Purchaser.  In the event of any such loss or damage Vendor shall correct or repair such material, or at Purchaser’s option, reimburse Purchaser the then effective commercial price of the material, plus any fee previously paid by Purchaser to Vendor f or other work on the material.

20. 



20.
Arbitration

20.1
Unless otherwise provided herein, any dispute relating to this Agreement shall be resolved by binding arbitration pursuant to the Commercial Arbitration Rules of the American Arbitration Association ("AAA") and all such proceedings shall be subject to the Federal Arbitration Act.  Each Party shall select one arbitrator and the two arbitrators shall select a third arbitrator who has not previously been employed by either Party and does not have a direct or indirect interest in either Party or the subject matter of the arbitration. While the third arbitrator shall be neutral, the two party-appointed arbitrators are not required to be neutral, and it shall not be grounds for removal of either of the two party-appointed arbitrators or for vacating the arbitrators' award that either of such arbitrators has past or present relationships with the Party that appointed such arbitrator.  Only damages allowed pursuant to this Agreement may be awarded and the arbitrator shall have no authority to award treble, consequential, incidental, indirect, exemplary or punitive, lost profits or other business interruption damages of any type under any circumstances regardless of whether such damages may be available under Texas law.  
21.  VENDORS USE OF PREMISES



Vendor understands that the Purchaser’s Victoria, Texas Warehouse Facility (the “Premises”) is utilized by Purchaser for commercial purposes.  Vendor agrees that it’s rights hereunder are subject to Purchaser or Purchaser’s designee’s rights to utilize the Premises and that it shall in no way interfere with Purchaser or Purchaser’s designee’s use of the Premises.  
EXHIBIT B
CONSIGNMENT LISTING
Plant:

Effective Date: 4-24-2000                                                                      




           



Revision: 0
Item
Materials

Code
Description
Lead Time (days)
Qty
Unit Cost
X-Ray
Hydro
Plate Seal Leak Test

1

2” 600# ANSI 2 section skid mounted Sr. Meter Tube with “ 2” Kit” parts installed.
5
6





2

3” 600# ANSI 2 section skid mounted Sr. Meter Tube with “ 3” Kit” parts installed.
5
6





3

4” 600# ANSI 2 section Sr. Meter Tube with flanged outer ends and thermowell, testwell and sample probe (no skid).
5
4





4

6” 600# ANSI 3 section Sr. Meter Tube with flanged outer ends and thermowell, testwell and sample probe (no skid).
5
2
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