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Pursuant to Chief Judge Wagner’s offer to provide comments on the Judge’s proposed  refund methodology, Enron Power Marketing, Inc. (“EPMI”) and Enron Energy Services (“EES”), (collectively “Enron”) provide the following comments:  

Background


 In oral comments made at the conclusion of the July 9 settlement proceeding, the Chief Judge stated that he intends to recommend to the Commission that it use retroactively what is essentially the methodology for prospective pricing set forth in the Commission’s June 19 order in this proceeding.  Overall, the Judge proposes that the Commission retroactively employ the hourly heat rates of the actual units dispatched and other cost components to arrive at hourly proxy prices for spot market electricity purchases from October 2, 2000 forward.  

As a preliminary matter, Enron opposes the retroactive application of this methodology.  If the Commission had implemented this methodology on October 2, marketers such as Enron would have been on notice as to the application of the method and could have come to an informed decision as to whether or not to participate in this market.  However, by deciding on July 9 to apply this formula to all spot market sales in California, the Judge is imposing on all marketers a pricing methodology that was not foreseeable and could not be factored into the commercial decisions that were made at the time.   Such a retroactive rule change is patently unfair, not to mention destructive to commercial markets, and adds to the uncertainty already existing in California.  Furthermore, to the extent that marketers’ sales in the spot market from October 2 to June 19 exceeded this newly defined price cap, marketers will be subject to potentially significant refund exposure, without the ability to justify their bids that exceed the price cap.  

A Just and Reasonable Finding Must be Made

While Enron opposes the Chief Judge’s proposal to implement this methodology, if the Chief Judge does make this recommendation to the Commission, the recommendation must be made in conjunction with the following findings.  First, by virtue of making a determination that refunds are due only from October 2 forward, the Judge in essence is finding that all rates charged prior to this time are not subject to refund.  Consequently, the Chief Judge must urge the Commission that it explicitly state in its order that these prior rates, which are within the Commission’s exclusive jurisdiction, are just and reasonable and are not subject to refund.  Second, in recommending that the June 19 methodology be used for all spot market sales from October 2, the Judge must explicitly specify to the Commission that the new rates that result from the application of the this methodology are just and reasonable and will not be subject to further refund liability for this period.

All Buyers Must Get Refunds  


In addition, if refunds are to be ordered (and Enron continues to believe that refunds are not due in the absence of specific findings of illegal conduct by individual participants), then all buyers from the CAISO and CalPX markets (which includes Enron and some other suppliers) must receive their rightful share of the ordered refunds.  California assumes that it is the sole buyer, but that is far from the truth.  Enron has been a net buyer to fulfill its obligations as a California registered Electric Service Provider (“ESP”).   As such, Enron is entitled to refunds under the Chief Judge’s proposed refund methodology.  The Chief Judge’s recommendation to the Commission should specify that refunds must be provided to the actual buyers and not solely to the state of California or its three investor owned utilities.

Transactions that are Affected By the Recommendation


In recommending to the Commission that the June 19 refund methodology be used, the Chief Judge must explicitly state that this methodology applies only to sales made through the state’s two administered centralized clearinghouse markets, the CAISO and Cal PX, and must exclude all other sales such as i) bilateral contracts, ii) sales to the DWR that were not made through the CAISO’s administered centralized clearinghouse markets, and iii) sales to the CAISO through Out-of-Market (“OOM”) transactions.   

Exclusion of these types of transactions is in keeping with the intent of the Commission’s prior orders.  For example, bilateral sales involving California delivered products (e.g., DJ NP-15) or deals in other Western power markets must not be subject to the refund liability.  Refund claims in connection with all such transactions have no legal basis and should be rejected.  Additionally, this exclusion should apply to all transactions of the DWR that were not made through the CAISO’s administered centralized clearinghouse markets.  Finally, the Chief Judge must advise the Commission that it cannot order refunds for any CAISO OOM transactions.   As the Commission has recognized in past orders, OOM sales do not influence the price in the CAISO market and should not be subject to refunds.  

Conclusion  


The Chief Judge should not recommend application of a formulaic cost-based refund approach for all sellers.  At most, such an approach is appropriate only for generators.  Enron was in most hours a price-taker, meaning that we offered to sell into the CAISO or CalPX markets at whatever market-clearing price was calculated.  If, however, the Chief Judge proceeds with this recommendation, Enron strongly urges the Judge to include the considerations set forth above as part of his recommendation to the Commission.
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