MASTER POWER PURCHASE AND SALE AGREEMENT

COVER SHEET

This Master Power Purchase and Sale Agreement (Version 2.1; modified 4/25/00) ("Master Agreement") is made as of the following date: ____________ ("Effective Date").  The Master Agreement, together with the exhibits, schedules and any written supplements hereto, the Party A Tariff, if any, the Party B Tariff, if any, any designated collateral, credit support or margin agreement or similar arrangement between the Parties and all Transactions (including any confirmations accepted in accordance with Section 2.3 hereto) shall be referred to as the "Agreement."  The Parties to this Master Agreement are the following:

	Name: Enron Power Marketing, Inc. ("Party A")
	Name: Cinergy Services, Inc., as authorized Agent acting for and on behalf of The Cinergy Operating Companies, The Cincinnati Gas & Electric Company and PSI Energy, Inc. (the “Operating Utilities”) pursuant to a Services Agreement between such Parties dated March 2, 1994 (the “Agency Agreement”) ("Cinergy Services, Inc." or ("Party B")

	All Notices:
P.O. Box 4428

Houston, Texas 77210-4428
	All Notices:  Contract Administration

	Street:  1400 Smith Street
	Street:  (Mail) 139 East Fourth St., Mail Location EF402

(Overnight)
7200 Industrial Road

	City:   Houston
Zip: 77002
	City:   (Mail) Cincinnati, OH
Zip: 45201

(Overnight)
Florence, KY
Zip: 41042

	Attn: Power Contract Administration 
Phone:  (713) 853-1771
Facsimile: (713) 646-2443
Duns: 848921276
Federal Tax ID Number: 76-0413675
	Attn:  Contract Administration
Phone:  (859) 372-5466
Facsimile: (859) 372-2196
Duns: 835528860
Federal Tax ID Number: 31-1413899

	Invoices:
Enron Power Marketing, Inc.
1400 Smith 
Houston, Texas  77002-7361
Attn: Power Settlements Manager
Phone: (713) 853-3163
Facsimile: (713) 646-4061
	Invoices:
Attn: Supervisor, Power Accounting and Billing
Phone: (859) 372-2165
Facsimile: (859) 372-5790

	Scheduling:
Enron Power Marketing, Inc.
1400 Smith 
Houston, Texas  77002-7361
Attn: Manager of Scheduling
Phone: 
(800) 349-5527 (East) 
(800) 684-1336 (West)
Facsimile: 
(713) 646-8272 (East) 
(503) 464-3740 (West
	Scheduling:
Attn: Frank Riley
Phone: (859) 372-5432
Facsimile: (859) 372-5532

	Payments:
Enron Power Marketing, Inc.
1400 Smith 
Houston, Texas  77002-7361
Attn: Power Settlements Manager
Phone: (713) 853-3163
Facsimile: (713) 646-4061
	Payments:
Attn: Supervisor, Power Accounting and Billing
Phone: (859) 372-2165
Facsimile: (859) 372-5790

	Wire Transfer:
BNK: 
Bank of America

for: Enron Power Marketing, Inc.
ABA: 
Routing # 111000012
ACCT: 
#375 046 9312
Confirmation:  Enron Power Marketing, Inc.

             Credit and Collections

              (713) 853-5667
	Wire Transfer:
BNK: PNC Bank, Ohio
ABA: 042000398
ACCT: 4000600813

	Credit and Collections:
Enron Power Marketing, Inc.
1400 Smith 
Houston, Texas  77002-7361
Attn: Power Settlements Manager
Phone: (713) 853-3163
Facsimile: (713) 646-4061
	Credit and Collections:
Attn: Manager, Credit
Phone: (859) 372-5793
Facsimile: (859) 372-5740

	With additional Notices of an Event of Default or Potential Event of Default to:

Enron Power Marketing, Inc.
1400 Smith Street
Houston, Texas  77002-7361
Attn: Assistant General Counsel, Trading Group
Facsimile: (713) 646-4818
	With additional Notices of an Event of Default or Potential Event of Default to:

Attn: Vice President, Trading & Operations
Phone: (859) 372-5416
Facsimile: (859) 372-5570


The Parties hereby agree that the General Terms and Conditions are incorporated herein, and to the following provisions as provided for in the General Terms and Conditions:

Party A Tariff
Tariff  FERC                     

Dated 12/2/93

Docket Number ER94-24-027

Party B Tariff
Tariff FERC Electric Tariff
Effective April 19, 2001

Docket Number 
ER01-1820-000


Original Volume 9




ER01-1820-001

	Article Two
	

	Transaction Terms and Conditions
	■  Optional provision in Section 2.4.   If not checked, inapplicable.

	Article Four
	

	Remedies for Failure to Deliver or Receive
	■  Accelerated Payment of Damages. If not checked, inapplicable.

	Article Five
	■  Cross Default for Party A:

	Events of Default; Remedies
	  Party A:

	Cross Default Amount $


	
	■  Other Entity: Enron Corp.
	Cross Default Amount $100,000,000.00

	
	■  Cross Default for Party B:
	

	
	  Party B:

	Cross Default Amount $


	
	■  Other Entity: Either PSI Energy, Inc. or The Cincinnati Gas & Electric Company – 
	Cross Default Amount 
$100,000,000.00

	
	5.6  Closeout Setoff

	
	
Option A (Applicable if no other selection is made.)

	
	■
Option B - Affiliates shall have the meaning set forth in the Agreement unless otherwise specified as follows:


	
	
Option C (No Setoff)

	Article 8
	8.1  Party A Credit Protection:

	Credit and Collateral Requirements
	(a)  Financial Information:

	
	
Option A
■
Option B   Specify: PSI Energy, Inc., The Cincinnati Gas & Electric Company and Cinergy Corp. 

Option C   Specify: 


	
	(b)  Credit Assurances:

	
	Not Applicable
■
Applicable


	
	(c)  Collateral Threshold:

	
	
Not Applicable
■
Applicable

	
	If applicable, complete the following:

	
	Party B Collateral Threshold: $30,000,000.00; provided, however, that Party B’s Collateral Threshold shall be zero if an Event of Default or Potential Event of Default with respect to Party B has occurred and is continuing.

	
	Party B Independent Amount: $0


	
	Party B Rounding Amount: $250,000.00


	
	(d)  Downgrade Event:

	
	
Not Applicable
■
Applicable

	
	If applicable, complete the following:

	
	
It shall be a Downgrade Event for Party B if [Party B's][Party B's Guarantor] Credit Rating falls below __________ from S&P or  __________ from Moody's or if  [Party B][Party B's Guarantor] is not rated by either S&P or Moody's. 

	
	■
Other: 
Specify: It shall be a Downgrade Event for Party B if either PSI Energy, Inc. or The Cincinnati Gas & Electric Company’s Credit Rating falls below BBB- from S&P or Baa3 from Moody’s or if either PSI Energy, Inc. or The Cincinnati Gas & Electric Company is not rated by either S&P or Moody’s.

	
	(e)  Guarantor for Party B: N/A


	
	Guarantee Amount: $


	
	8.2  Party B Credit Protection:

	
	(a)  Financial Information:

	
	
Option A
■
Option B   Specify: Enron Corp.            

Option C   Specify: 


	
	(b)  Credit Assurances:

	
	
Not Applicable
■
Applicable

	
	(c)  Collateral Threshold:

	
	
Not Applicable
■
Applicable

	
	If applicable, complete the following:

	
	Party A Collateral Threshold:$30,000,000; provided, however, that Party A’s Collateral Threshold shall be zero if an Event of Default or Potential Event of Default with respect to Party A has occurred and is continuing.

	
	Party A Independent Amount: $0

	
	Party A Rounding Amount: $250,000.00

	
	(d)  Downgrade Event:

	
	
Not Applicable
■
Applicable

	
	If applicable, complete the following:

	
	■
It shall be a Downgrade Event for Party A if Enron Corp.'s Credit Rating falls below BBB- from S&P or Baa3 from Moody’s or if Enron Corp. is not rated by either S&P or Moody’s

	
	
Other: 
Specify:


	
	(e)  Guarantor for Party A:  Enron Corp.

	
	Guarantee Amount:  $30,000,000

	Article 10
	

	Confidentiality
	■  Confidentiality Applicable
	If not checked, inapplicable.

	Schedule M
	  Party A is a Governmental Entity or Public Power System

	
	  Party B is a Governmental Entity or Public Power System

	
	  Add Section 3.6.  If not checked, inapplicable

	
	  Add Section 8.6.  If not checked, inapplicable

	Other Changes
	Specify, if any: Yes, the following changes shall be applicable:


Part 1.  GENERAL TERMS AND CONDITIONS.

(a) Definitions.  The following definitions are amended as set forth below:

(1) Section 1.24 “Gains” and Section 1.28 “Losses” shall be amended by adding the following sentence at the end thereof:  “For purposes of this Agreement, all “present values” will be calculated using a discount rate equal to the “Federal Funds (Effective)” rate in effect for such day, as published in the most recent weekly statistical release designated as H.15 (519), or any successor publication published by the Board of Governors of the Federal Reserve System.”
(2) Section 1.50 is amended by replacing the reference to “Section 2.4” with a reference to “Section 2.5”.

(3) Section 1.51 is amended to (i) add the phrase "for delivery" immediately before the phrase "at the Delivery Point" in the second line and (ii) delete the phrase "at Buyer's option" from the fifth line and replace it with the following:  "absent a purchase".

(4) Section 1.53 is amended to (i) delete the phrase "at the Delivery Point" from the second line, (ii) delete the phrase "at Seller’s option" from the fifth line and replace it with the following: “absent a sale”, and (iii) insert after the phrase “commercially reasonable manner” in the sixth line, the following phrase “; provided, however if the Seller is unable after using commercially reasonable efforts to resell all or a portion of the Product not received by Buyer, the Sales Price with respect to such Product shall be deemed equal to zero (0)".
(b) Prior Transactions.  The following is added as a separate second paragraph of Section 2.2:

"Party A and Party B confirm that this Master Agreement shall supersede and replace all prior agreements between the parties hereto with respect to the subject matter hereof, including the Interchange Agreement dated as of June 1, 1994 (designated with FERC as EPMI’s Rate Schedule FERC No. 7) as amended by the First Supplemental Agreement dated March 1, 1996; and the unexecuted Service Agreement No. 106 placed on file with FERC pursuant to Party B’s FERC Electric Market-Based Power Sales Tariff, Original Volume No. 7-MB, filed with FERC effective December 22, 1998, and the Netting Agreement between the Parties dated January 1, 1998.  Party A and Party B confirm the terms of those Transactions referenced on Exhibit B hereto as evidenced by the written confirmations with respect thereto, and agree that such Transactions are, effective as of the Effective Date, governed by this Master Agreement, and are part of the single integrated agreement between the Parties consistent with the first paragraph of this Section 2.2."

(c)  Counterparty B’s Obligations Where Counterparty B acts as Agent.  The following provision is added to the first sentence of Section 3.1 following the phrase:   “. . . and Buyer shall pay Seller the Contract Price”:

“regardless of whether the applicable state public utility commission allow for the amounts paid by the Operating Utilities to the Service Company pursuant to the Agency Agreement to be recovered in customer rates.”

(d)  Representations and Warranties Relating to Agency.  The following is added to the end of Section 10.2:  

“Furthermore, Party B represents and warrants that: (a) each of the Operating Utilities is duly organized, validly existing, and in good standing under the applicable laws of the jurisdiction of its formation; (b) the execution, delivery, and performance of this Agreement are within the scope of its agency for the Operating Utilities pursuant to the Agency Agreement; (c) the Agency Agreement is in full force and effect and represents a valid and binding obligation of each of the Operating Utilities to accept and pay for the goods and services being obtained by the Service Company under the Agreement; (d) each of Operating Utilities has all regulatory authorizations necessary for each of them to legally perform its obligations under this Agreement and the Agency Agreement; (e) each of the Operating Utilities will be responsible for the obligations incurred under this Agreement on their behalf by the Service Company as their authorized agent; (f) there are no bankruptcy, insolvency, reorganization, receivership, or other arrangement proceedings pending or being contemplated by either of the Operating Utilities or to the Service Company's knowledge threatened against any of them; (g) there are no suits, proceedings, judgments, rulings, or orders by or before any court or any governmental authority that may materially adversely affect any of the Operating Utilities’ respective abilities to perform this Agreement or the Agency Agreement; and (h) Party B has obtained all necessary or appropriate consents, commitments, and undertakings from the Operating Companies to assure the foregoing representations and warranties. The Service Company hereby acknowledges that Party A has entered into the Agreement in reliance upon the representations set forth in this Section 10.2 and that Party A would not be willing to enter into any Transaction with the Service Company in the absence of these representations.”

(e)  Subrogation Rights.   The following provision should be added as a new Section 5.8:

5.8    “Subrogation.  In addition to all of the other remedies provided for herein, in the case of an Event of Default by Party B hereunder (a “Party B Event of Default”), Party A shall, without further notice, presentment, demand, or instrument, all of which are expressly waived, be and become immediately subrogated and succeed to any and all rights of Party B against any and all of the Operating Utilities with respect to this Agreement, including indemnification and any other rights against the Operating Utilities provided for under the Agency Agreement, and Party A shall thereupon be entitled to assert all such rights directly against the Operating Utilities for its own account.  Following a Party B Event of Default, Party B shall not independently assert any such rights under the Agreement against the Operating Utilities without the express prior written consent of Party A and shall cooperate fully with Party A in its exercise of said rights and remedies as granted and assigned to Party A in this Section 5.8, and executing instruments of assignment or other documents as Party A may reasonably request to give full force and effect to the rights and remedies provided in this Section 5.8.  The rights and remedies provided in this Section 5.8 are in addition to and cumulative of the other rights and remedies provided to Party A under the Agreement, and the exercise of one or more other such rights or remedies shall not prejudice or impair the concurrent or subsequent exercise of any other right or remedy.


Events of Default.  Section 5.1(h)(ii) is hereby amended as follows:  "and such failure shall not be remedied within five (5) Business Days after written notice".

(h)
The Parties agree to amend Section 5.2, Declaration of an Early Termination Date and Calculation of Settlement Amount, as follows:

At the end of clause (i) after “between the Parties”, change the comma to a semi-colon and add “provided, however, that the Non-Defaulting Party shall not be required to liquidate and terminate any Transaction if and for so long as, in the reasonable opinion of the Non-Defaulting Party, it would be commercially impracticable, or unlawful under applicable law to do so.”

 (i)
Declaration of an Early Termination Date and Calculation of Settlement Amount.  Section 5.2 is amended to delete the following phrase from the last two lines: "under applicable law on the Early Termination Date, as soon thereafter as is reasonably practicable".  

The following shall be added to the end of Section 5.2:  "under applicable law on the Early Termination Date, then each such Transaction (individually, an "Excluded Transaction" and collectively, the "Excluded Transactions") shall be terminated as soon thereafter as reasonably practicable, and upon termination shall be deemed to be a Terminated Transaction and the Termination Payment payable in connection with all such Transactions shall be calculated in accordance with Section 5.3 below). The Gains and Losses for each Terminated Transaction shall be determined by calculating the amount that would be incurred or realized to replace or to provide the economic equivalent of the remaining payments or deliveries in respect of that Terminated Transaction.  The Non-Defaulting Party (or its agent) may determine its Gains and Losses by reference to information either available to it internally or supplied by one or more third parties including, without limitation, quotations (either firm or indicative) of relevant rates, prices, yields, yield curves, volatilities, spreads or other relevant market data in the relevant markets.  Third parties supplying such information may include, without limitation, dealers in the relevant markets, end-users of the relevant product, information vendors and other sources of market information."

(j)
Notice of Payment of Termination Payment.  The following shall be added to the end of Section 5.4:

"Notwithstanding any provision to the contrary contained in this Agreement, the Non-Defaulting Party shall not be required to pay to the Defaulting Party any amount under Article 5 until the Non-Defaulting Party receives confirmation satisfactory to it in its reasonable discretion (which may include an opinion of its counsel) that all other obligations of any kind whatsoever of the Defaulting Party to make any payments to the Non-Defaulting Party or any of its Affiliates under this Agreement or otherwise which are due and payable as of the Early Termination Date (including for these purposes amounts payable pursuant to Excluded Transactions) have been fully and finally performed."

 (k)
The Parties agree to amend Sections 6.3, 10.8, 10.9 wherein all references to “twelve (12) months” shall be amended to read “twenty-four (24) months”.

(l)
Limitation of Remedies, Liability and Damages.  The fifth sentence of Section 7.1 is amended to delete the phrase "UNLESS EXPRESSLY HEREIN PROVIDED,".

 (m)
Downgrade Event.  Section 8.1(d) is amended to add the following phrase after the phrase "or other credit assurance acceptable to Party A within three (3) Business Days of receipt of notice":  "or fails to maintain such Performance Assurance or guaranty or other credit assurance for so long as the Downgrade Event is continuing".

 (n)
Downgrade Event.  Section 8.2(d) is amended to add the following phrase after the phrase "or other credit assurance acceptable to Party B within three (3) Business Days of receipt of notice":  "or fails to maintain such Performance Assurance or guaranty or other credit assurance for so long as the Downgrade Event is continuing".


(p)
The Parties agree to amend Section 10.5, Assignment, by deleting it in its entirety and replacing it with the following:

10.5  Assignment.  Neither Party shall assign this Agreement or its rights hereunder without the prior written consent of the other Party, which consent may be withheld in the exercise of its sole discretion; provided however, either Party may, without the consent of the other Party (and, in the case of the following clauses (i) and (iii) only, without relieving itself from liability hereunder and, in the case of the following clause (ii) only, with a full relief of liability hereunder), (i) transfer, sell, pledge, encumber or assign this Agreement or the accounts, revenues, or proceeds hereof in connection with any financing or other financial arrangements, (ii) transfer or assign this Agreement, either directly or via merger, reorganization, consolidation or amalgamation, to a Transferee Affiliate (as defined below) provided that (A) such Transferee Affiliate has a Credit Rating that is at least equal to BBB- from S&P and Baa3 from Moody’s or (B) such Transferee Affiliate’s obligations under this Agreement are guaranteed in the amount specified in, and pursuant to the form of, the guaranty attached hereto as Exhibit C by an Affiliate of such Transferee Affiliate (such Affiliate, the “Guarantor”) and such Guarantor has a Credit Rating that is at least equal to BBB- from S&P and Baa3 from Moody’s, (iii) transfer or assign this Agreement to any person or entity (unless such entity is a Transferee Affiliate of the transferring Party, in which case, clause (ii) shall apply exclusively) succeeding to all or substantially all of its assets whose creditworthiness is equal to or higher than that of such Party; provided, however, (x) that in the cases described in clause (i) and (iii) above, any such assignee shall agree in writing to be bound by the terms and conditions hereof and the transferring Party shall deliver such tax and enforceability assurance as the non-transferring Party may reasonably request and (y) in the case of clause (ii) above, the transfer shall be automatically effective upon the date specified in written notice of such transfer to the Transferee Affiliate in the form attached hereto as Exhibit D and if a guaranty is required by the terms of the clause (ii), the delivery of such guaranty in the amount of $[                ]  for Party A and [$                ] for Party B and in the form attached hereto as Exhibit C.
For the purposes of this Agreement, “Transferee Affiliate” means any entity controlled, directly or indirectly by Cinergy Corp. (in the case of Party B) or ___________________ (in the case of Party A), any entity that controls, directly or indirectly, Cinergy Corp. (in the case of Party B) or ________________ (in the case of Party A), or any entity directly or indirectly under common control with Cinergy Corp. (in the case of Party B) or _________________ (in the case of Party A); provided, that (i) such entity is organized under the laws of, and principally resides in, any of the states of the United States, and (ii) the insolvency of any such entity would be subject to the Federal Bankruptcy Code of the United States.  For this purpose, “control” has the same definition as that contained in the last line of the definition of “Affiliate” in this Agreement.

 (q)
Confidentiality.  Section 10.11 is amended to add the phrase "or the completed Cover Sheet to this Master Agreement" immediately before the phrase "to a third party" and to add the phrase "or the Party's Affiliates'" immediately after the phrase "(other than the Party's".  In the seventh line thereof, between the word “proceeding” and the semi-colon, which immediately follows, add the words “applicable to such Party or any of its Affiliates”.
(r)
Arbitration.  The following provision is added as Section 10.12:

Arbitration.  Any claim, counterclaim, demand, cause of action, dispute, and controversy arising out of or relating to this Agreement or the relationship established by this Agreement, any provision hereof, the alleged breach thereof, or in any way relating to the subject matter of this Agreement, involving the Parties and/or their respective representatives (for purposes of this Section 10.12 only, collectively the "Claims"), even though some or all of such Claims allegedly are extra-contractual in nature, whether such Claims sound in contract, tort, or otherwise, at law or in equity, under state or federal law, whether provided by statute or the common law, for damages or any other relief, shall be resolved by binding arbitration.  Arbitration shall be conducted in accordance with the rules of arbitration of the Federal Arbitration Act and, to the extent an issue is not addressed by the federal law on arbitration, by the Commercial Arbitration Rules of the American Arbitration Association.  The validity, construction, and interpretation of this agreement to arbitrate, and all procedural aspects of the arbitration conducted pursuant hereto shall be decided by the arbitrators.  In deciding the substance of the Parties' Claims, the arbitrators shall refer to the governing law.  It is agreed that the arbitrators shall have no authority to award treble, exemplary or punitive damages of any type under any circumstances whether or not such damages may be available under state or federal law, or under the Federal Arbitration Act, or under the Commercial Arbitration Rules of the American Arbitration Association, the Parties hereby waiving their right, if any, to recover any such damages.  The arbitration proceeding shall be conducted in Washington, D.C.  Within thirty (30) days of the notice of initiation of the arbitration procedure, each Party shall select one arbitrator.  The two (2) arbitrators shall select a third arbitrator.  The third arbitrator shall be a person who has over eight years professional experience in electrical energy-related transactions and who has not previously been employed by either Party and does not have a direct or indirect interest in either Party or the subject matter of the arbitration.  While the third arbitrator shall be neutral, the two Party-appointed arbitrators are not required to be neutral, and it shall not be grounds for removal of either of the two Party-appointed arbitrators or for vacating the arbitrators' award that either of such arbitrators has past or present minimal relationships with the Party that appointed such arbitrator.  To the fullest extent permitted by law, any arbitration proceeding and the arbitrator's award shall be maintained in confidence by the Parties.

(l) Index Transactions.  The following provision is added as Section 10.13:  

(a) Market Disruption.  If a Market Disruption Event has occurred and is continuing during the Determination Period, the Floating Price for the affected Trading Day shall be determined pursuant to the index specified in the Transaction for the first Trading Day thereafter on which no Market Disruption Event exists; provided, however, if the Floating Price is not so determined within three (3) Business Days after the first Trading Day on which the Market Disruption Event occurred or existed, then the Parties shall negotiate in good faith to agree on a Floating Price (or a method for determining a Floating Price), and if the Parties have not so agreed on or before the twelfth Business Day following the first Trading Day on which the Market Disruption Event occurred or existed, then the Floating Price shall be determined with each Party obtaining in good faith a quote from a leading dealer in the relevant market and averaging the two quotes.

"Determination Period" means each calendar month during the term of the relevant Transaction; provided that if the term of the Transaction is less than one calendar month the Determination Period shall be the term of the Transaction.

"Floating Price" means the price specified in the Transaction as being based upon a specified index.

"Market Disruption Event" means, with respect to an index, any of the following events (the existence of which shall be determined in good faith by the Parties):  (a) the failure of the index to announce or publish information necessary for determining the Floating Price; (b) the failure of trading to commence or the permanent discontinuation or material suspension of trading in the relevant options contract or commodity on the exchange or market acting as the index; (c) the temporary or permanent discontinuance or unavailability of the index; (d) the temporary or permanent closing of any exchange acting as the index; or  (e) a material change in the formula for or the method of determining the Floating Price.
"Trading Day" means a day in respect of which the relevant price source published the relevant price.

(b)
Corrections to Published Prices.  For purposes of determining the relevant prices for any day, if the price published or announced on a given day and used or to be used to determine a relevant price is subsequently corrected and the correction is published or announced by the person responsible for that publication or announcement, either Party may notify the other Party of (i) that correction and (ii) the amount (if any) that is payable as a result of that correction.  If a Party gives notice that an amount is so payable, the Party that originally either received or retained such amount will, not later than three (3) Business Days after the effectiveness of that notice, pay, subject to any applicable conditions precedent, to the other Party that amount, together with interest at the Interest Rate for the period from and including the day on which payment originally was (or was not) made to but excluding the day of payment of the refund or payment resulting from that correction; provided, however, that such payment will not be required if the correction to the published price occurs during the billing cycle of the incorrect published price.

(c)
Calculation of Floating Price.  For the purposes of the calculation of a Floating Price, all numbers shall be rounded to three (3) decimal places.  If the fourth (4th) decimal number is five (5) or greater, then the third (3rd) decimal number shall be increased by one (1), and if the fourth (4th) decimal number is less than five (5), then the third (3rd) decimal number shall remain unchanged.

Part 2.   SCHEDULE P

The following shall be added at the end of Schedule P:

"If the Parties agree to a service level/product defined by reference to a different agreement (e.g., the ERCOT Agreement, the MAPP Restated Agreement) for a particular transaction, then, unless the Parties expressly state and agree that all the terms and conditions of such other agreement will apply, such reference to a service level/product shall be as defined by such other agreement, including if applicable, the regional reliability requirements and guidelines as well as the specific excuses for performance, Force Majeure, Uncontrollable Forces, or other such excuses applicable to such other agreement, to the extent inconsistent with the terms of this Agreement, but all other terms and conditions of this Agreement remain applicable."

The following definitions are hereby added to Schedule P:

"CAISO Firm" means with respect to a Transaction, a Product under which the Seller shall sell and the Buyer shall purchase a quantity of energy equal to the hourly quantity without Ancillary Services (as defined in the California Independent System Operator (“CAISO”) Tariff) that is or will be scheduled as a schedule coordinator to schedule coordinator transaction pursuant to the applicable tariff and protocol provisions of the CAISO Tariff, as amended from time to time for which the only excuse for failure to deliver or receive is "an Uncontrollable Force" as defined in the CAISO Tariff called by the CAISO in accordance with the terms in the Tariff.  A CAISO Schedule Adjustment shall not constitute an Uncontrollable Force; rather, if there is a CAISO Schedule Adjustment, the Parties shall make an adjustment payment (the "Adjustment Payment") with respect to the Contract Quantity to which the CAISO Schedule Adjustment applies (the "Affected Contract Quantity").  If the Ex Post Price (as defined in the Tariff) that Buyer is required to pay the CAISO is greater than the Contract Price, then Seller shall pay Buyer an Adjustment Payment equal to the Affected Contract Quantity times the difference between the Ex Post Price and the Contract Price.  If the Ex Post Price that Buyer is required to pay the CAISO is less than the Contract Price, then Buyer shall pay Seller an Adjustment Payment equal to the Affected Contract Quantity times the difference between the Contract Price and the Ex Post Price.  If the Ex Post Price is less than 0, then Seller shall pay Buyer an Adjustment Payment equal to the Affected Contract Quantity times the absolute value of the Ex Post Price.  

"CAISO Schedule Adjustment" means a schedule change implemented by the CAISO that is neither caused by, or within the control of, either Party and that results in the CAISO applying Ex Post Pricing to all or part of the Contract Quantity.

"West Firm" means with respect to a Transaction, a Product that is or will be scheduled as firm energy consistent with the most recent rules adopted by the WSCC for which the only excuses for failure to deliver or receive are if an interruption is (i) due to an Uncontrollable Force as provided in Section 10 of the WSPP Agreement; or (ii) where applicable, to meet Seller's public utility or statutory obligations to its customers.  Notwithstanding any other provision in this Agreement, if Seller exercises its right to interrupt to meet its public utility or statutory obligations, Seller shall be responsible for payment of damages for failure to deliver firm energy as provided in Article 4 of this Agreement.  
"WSCC" means the Western Systems Coordinating Council.

"WSPP Agreement" means the Western Systems Power Pool Agreement as amended from time to time.

Hourly Transactions  The sale of energy on an hourly basis shall be deemed a “Non-Firm” product.

IN WITNESS WHEREOF, the Parties have caused this Master Agreement to be duly executed as of the date first above written.

Party A – Enron Power Marketing, Inc.

Party B – Cinergy Services, Inc., as authorized agent acting for and on behalf of the cinergy operating companies, the cincinnati gas & electric company and psi energy, inc.

By: 

By: 

Name: 

Name: 

Title: 

Title: 

DISCLAIMER:  This Master Power Purchase and Sale Agreement was prepared by a committee of representatives of Edison Electric Institute ("EEI") and National Energy Marketers Association ("NEM") member companies to facilitate orderly trading in and development of wholesale power markets.  Neither EEI nor NEM nor any member company nor any of their agents, representatives or attorneys shall be responsible for its use, or any damages resulting therefrom.  By providing this Agreement EEI and NEM do not offer legal advice and all users are urged to consult their own legal counsel to ensure that their commercial objectives will be achieved and their legal interests are adequately protected.

CONSENT AND ACKNOWLEDGMENT


WHEREAS, Cinergy Services, Inc. is authorized to provide a variety of services to The Cincinnati Gas & Electric Company and PSI Energy Inc. (the “Operating Utilities”) pursuant to a Services Agreement, dated as of March 2, 1994 (the “Agency Agreement”), including, but not limited to, services relating to the procurement of power; 

NOW, THEREFORE, each of the Operating Utilities (a) acknowledges that the Service Company is authorized, following execution of an EEI format Master Power Purchase ( Sale Agreement with such modifications as are agreed between Service Company and EPMI (the “Master Agreement”) and such other pertinent agreements referenced among the “Agreements” in the cover sheet of such Master Agreement, to enter into transactions with Enron Power Marketing, Inc. (“EPMI”) relating to the purchase and sale of various power products (each such transaction referred to herein as a “Transaction”) pursuant to a single agreement or a series of agreements as authorized agent for and on behalf and for the benefit of each of the Operating Utilities signatory hereto in accordance with the Agency Agreement; (b) consents thereto and to all of the terms and conditions of each Transaction effected by the Service Company; (c) acknowledges that it is responsible for all obligations incurred thereunder by the Service Company as the Operating Utilities’ agent under the Master Agreement; and (d) represents and warrants that it and the Service Company each have full power and authority, including all required regulatory authorizations, necessary to make and enter into each Transaction as the valid and binding agreement of each of them enforceable against them in accordance with its terms.

Furthermore, each of the Operating Utilities hereby acknowledges that EPMI has entered or will enter into the Transactions in reliance upon the execution of this Consent and Acknowledgment by the Operating Utilities.

THE CINCINNATI GAS & ELECTRIC COMPANY

By:  


Name:  


Its:  


Date:  


PSI ENERGY INC.

By:  


Name:  


Its:  


Date:  


PARAGRAPH 10 

to the

COLLATERAL ANNEX 

to the 

EEI MASTER POWER PURCHASE AND SALE AGREEMENT

CREDIT ELECTIONS COVER SHEET

Paragraph 10.    Elections and Variables
I. Collateral Threshold.

A. Party A Collateral Threshold.

(
$30,000,000.00; provided, however, that the Collateral Threshold for Party A shall be zero upon the occurrence and during the continuance of an Event of Default or a Potential Event of Default with respect to Party A.

(
(a)  The amount set forth below under the heading “Party A Collateral Threshold” opposite the Credit Rating for [Party A][Party A’s Guarantor] on the relevant date of determination, and if [Party A’s][Party A’s Guarantor’s] Credit Ratings shall not be equivalent, the lower Credit Rating shall govern or (b) zero if on the relevant date of determination [Party A][its Guarantor] does not have a Credit Rating from the rating agency(ies) specified below or an Event of Default or a Potential Event of Default with respect to Party A has occurred and is continuing:

	Party A

Collateral Threshold
	S&P Credit Rating


	Moody’s Credit Rating



	$__________
	_______ (or above)
	_______ (or above)

	$__________
	_______
	_______

	$__________
	_______
	_______

	$__________
	_______
	_______

	$__________
	Below _______
	Below _______

	
	
	



; provided, however, that, in the event that pursuant to clause (a) above, the Party A Collateral Threshold is zero, to the extent that the provisions of Section 8.2(b) or 8.2(d) are applicable to Party A, then the provisions of Section 8.2(b) or 8.2(d), as applicable, shall determine the amount of Performance Assurance that Party A shall be required to post to Party B.    

(
The amount of the Guaranty Agreement dated _____ from _____, as amended from time to time but in no event shall Party A’s Collateral Threshold be greater than $______.  

B. Party B Collateral Threshold.

(
$30,000,000.00; provided, however, that the Collateral Threshold for Party B shall be zero upon the occurrence and during the continuance of an Event of Default or a Potential Event of Default with respect to Party B.

(
(a)  The amount set forth below under the heading “Party B Collateral Threshold” opposite the Credit Rating for [Party B][Party B’s Guarantor] on the relevant date of determination, and if [Party B’s][Party B’s Guarantor’s] Credit Ratings shall not be equivalent, the lower Credit Rating shall govern or (b) zero if on the relevant date of determination [Party B][its Guarantor] does not have a Credit Rating from the rating agency(ies) specified below or an Event of Default or a Potential Event of Default with respect to Party B has occurred and is continuing:

	Party B

Collateral Threshold
	S&P Credit Rating


	Moody’s Credit Rating



	$__________
	_______ (or above)
	_______ (or above)

	$__________
	_______
	_______

	$__________
	_______
	_______

	$__________
	_______
	_______

	$__________
	Below _______
	Below _______

	
	
	


;provided, however, that, in the event that pursuant to clause (a) above, the Party B Collateral Threshold is zero, to the extent that the provisions of Section 8.1(b) or 8.1(d) are applicable to Party B, then the provisions of Section 8.1(b) or 8.1(d), as applicable, shall determine the amount of Performance Assurance that Party B shall be required to post to Party A.    
(
The amount of the Guaranty Agreement dated _____ from _____, as amended from time to time but in no event shall Party B’s Collateral Threshold be greater than $______.  

II. Eligible Collateral and Valuation Percentage.

The following items will qualify as "Eligible Collateral" for the Party specified:

	
	
	Party A
	Party B
	Valuation Percentage

	(A)
	Cash


	[x
	[x]
	100%

	(B)
	Letters of Credit
	[x]
	[x]
	100% unless either (i) a Letter of Credit Default shall have occurred and be continuing with respect to such Letter of Credit, or (ii) twenty (20) or fewer Business Days remain prior to the expiration of such Letter of Credit, in which cases the Valuation Percentage shall be 0.



	(C)
	Other
	[ ]
	[  ]
	________%



	(D)
	Parent Guaranty
	[x]
	[x]
	100%


III. Independent Amount.

A. Party A Independent Amount.

(
Party A shall have a Fixed Independent Amount of $______________.   If the Fixed Independent Amount option is selected for Party A, then Party A will be required to post to Party B Performance Assurance in the amount of such Independent Amount (the “Fixed IA Performance Assurance”).   The Fixed IA Performance Assurance shall be posted for so long as there are any outstanding obligations between the Parties as a result of the Agreement, and shall not be considered as posted collateral when calculating Party A’s Collateral Requirement pursuant to the Collateral Annex.         Except as expressly set forth above, the Fixed IA Performance Assurance shall be held and maintained in accordance with the Collateral Annex.

· Party A shall have a Full Floating Independent Amount of $______________.    If the Full Floating Independent Amount option is selected for Party A, then for purposes of calculating Party A’s Collateral Requirement pursuant to Paragraph 3 of the Collateral Annex, such Full Floating Independent Amount for Party A shall be added to the Net Exposure calculation by Party B.

(
Party A shall have a Partial Floating Independent Amount of $______________.   If the Partial Floating Independent Amount option is selected for Party A, then Party A will be required to post to Party B Performance Assurance in the amount of such Independent Amount (the “Partial Floating IA Performance Assurance”) if at any time Party A otherwise has a Collateral Requirement (not taking into consideration the Partial Floating Independent Amount) pursuant to Paragraph 3 of the Collateral Annex.   The Partial Floating IA Performance Assurance shall be posted to Party B so long as Party A has a Collateral Requirement (not taking into consideration the Partial Floating Independent Amount).   The Partial Floating Independent Amount shall not be considered as posted collateral when calculating a Party’s Collateral Requirements pursuant to the Collateral Annex.   Except as expressly set forth above, the Partial Floating IA Performance Assurance shall be held and maintained in accordance with the Collateral Annex.

B. Party B Independent Amount.

(
Party B shall have a Fixed Independent Amount of $______________.    If the Fixed Independent Amount Option is selected for Party B, then Party B will be required to post to Party A Performance Assurance in the amount of such Independent Amount (the “Fixed IA Performance Assurance”).   The Fixed IA Performance Assurance shall be posted for so long as there are any outstanding obligations between the Parties as a result of the Agreement, and shall not be considered as posted collateral when calculating Party B’s Collateral Requirement pursuant to the Collateral Annex.         Except as expressly set forth above, the Fixed IA Performance Assurance shall be held and maintained in accordance with the Collateral Annex.

· Party B shall have a Full Floating Independent Amount of $______________.     If the Full Floating Independent Amount Option is selected for Party B then for purposes of calculating Party B’s Collateral Requirement pursuant to Paragraph 3 of the Collateral Annex, such Full Floating Independent Amount for Party B shall be added to the Net Exposure calculation by Party A.

(
Party B shall have a Partial Floating Independent Amount of $______________.     If the Partial Floating Independent Amount option is selected for Party B, then Party B will be required to post to Party A Performance Assurance in the amount of such Independent Amount (the “Partial Floating IA Performance Assurance”) if at any time Party B otherwise has a Collateral Requirement (not taking into consideration the Partial Floating Independent Amount) pursuant to Paragraph 3 of the Collateral Annex.   The Partial Floating IA Performance Assurance shall be posted so long as Party B has a Collateral Requirement (not taking into consideration the Partial Floating Independent Amount).   The Partial Floating Independent Amount shall not be considered as posted to Party B collateral when calculating a Party’s Collateral Requirements pursuant to the Collateral Annex.   Except as expressly set forth above, the Partial Floating Independent Amount shall be held and maintained in accordance with the Collateral Annex.

IV.
Minimum Transfer Amount.
A.
Party A Minimum Transfer Amount:
$0

B.
Party B Minimum Transfer Amount:
$0

V.
Rounding Amount.
A.
Party A Rounding Amount:
$250,000

B.
Party B Rounding Amount:
$250,000

VI.
Administration of Cash Collateral.

A.
Party A Eligibility to Hold Cash.
(
Party A shall not be entitled to hold Performance Assurance in the form of Cash.   Performance Assurance in the form of Cash shall be held in a Qualified Institution in accordance with the provisions of Paragraph 6(a)(ii)(B) of the Collateral Annex.

(
Party A shall be entitled to hold Performance Assurance in the form of Cash provided that the following conditions are satisfied:  (1) it is not a Defaulting Party, (2) Enron Corp. has a Credit Rating from S&P and the lowest Credit Rating for Enron Corp. is BBB- or higher by S&P; (3) Cash shall be held only in any jurisdiction within the United States.  To the extent Party A is entitled to hold Cash, the Interest Rate payable to Party B on Cash shall be as selected below:

Party A Interest Rate.
(
Federal Funds Effective Rate - the rate for that day opposite the caption "Federal Funds (Effective)" as set forth in the weekly statistical release designated as H.15(519), or any successor publication, published by the Board of Governors of the Federal Reserve System.

(
Other - ____________

B.
Party B Eligibility to Hold Cash.
(
Party B shall not be entitled to hold Performance Assurance in the form of Cash.  Performance Assurance in the form of Cash shall be held in a Qualified Institution in accordance with the provisions of Paragraph 6(a)(ii)(B) of the Collateral Annex.

(
Party B shall be entitled to hold Performance Assurance in the form of Cash provided that the following conditions are satisfied:  (1) it is not a Defaulting Party, (2) Each of PSI Energy, Inc. and The Cincinnati Gas & Electric Company has a Credit Rating from S&P and the lowest Credit Rating for each of PSI Energy, Inc. and The Cincinnati Gas & Electric Company is BBB- or higher by S&P; (3) Cash shall be held only in any jurisdiction within the United States.  To the extent Party B is entitled to hold Cash, the Interest Rate payable to Party A on Cash shall be as selected below:

Party B Interest Rate.
(
Federal Funds Effective Rate - the rate for that day opposite the caption "Federal Funds (Effective)" as set forth in the weekly statistical release designated as H.15(519), or any successor publication, published by the Board of Governors of the Federal Reserve System.

(
Other - ____________

VII.
Notification Time.
(
Other - ____________

VIII.
General.
With respect to the Collateral Threshold, Independent Amount, Minimum Transfer Amount and Rounding Amount, if no selection is made in this Cover Sheet with respect to a Party, then the applicable amount in each case for such Party shall be zero (0).  In addition, with respect to the “Administration of Cash Collateral” section of this Paragraph 10, if no selection is made with respect to a Party, then such Party shall not be entitled to hold Performance Assurance in the form of Cash and such Cash, if any, shall be held in a Qualified Institution pursuant to Paragraph 6(a)(ii)(B) of the Collateral Annex.    If a Party is eligible to hold Cash pursuant to a selection in this Paragraph 10 but no Interest Rate is selected, then the Interest Rate for such Party shall be the Federal Funds Effective Rate as defined in Section VI of this Paragraph 10. 

COLLATERAL ANNEX

 TO EEI MASTER POWER PURCHASE AND SALE AGREEMENT

This Collateral Annex, together with the Paragraph 10 Cover Sheet (the “Collateral Annex”), supplements, forms a part of, and is subject to, the EEI Master Power Purchase and Sale Agreement, dated ____________, including the Cover Sheet and any other annexes thereto between Enron Power Marketing, Inc. ("Party A") and Cinergy Services, Inc. ("Party B").  Capitalized terms used in this Collateral Annex but not defined herein shall have the meanings given such terms in the Agreement.  


 The obligations of each Party under the Agreement shall be secured in accordance with the provisions of this Collateral Annex, which sets forth the conditions under which a Party will be required to deliver Performance Assurance in the form of Cash, a Letter of Credit or other property as agreed to by the Parties, as well as the conditions under which a Party will release such Performance Assurance.  This Collateral Annex supercedes and replaces in its entirety Sections 8.1(c), 8.2(c) and 8.3 of the Agreement and the defined terms used therein to the extent that such defined terms are used in this Collateral Annex.  In addition, to the extent that the Parties have specified on the Cover Sheet that Sections 8.1(b), 8.1(d), 8.2(b) or 8.2(d) of the Agreement are applicable, then the definition of Performance Assurance as used in this Collateral Annex shall apply and Paragraphs 2, 6, 7 and 9 of this Collateral Annex shall apply to any such Performance Assurance posted under such sections.

Paragraph 1.
Definitions.


For purposes of this Collateral Annex, the following terms have the respective definitions set forth below:

“Calculation Date" means any Business Day on which a Party chooses or is requested by the other Party to make the determinations referred to in Paragraphs 3, 4, 5 or 8 of this Collateral Annex.

“Cash” means U.S. dollars which is held by or on behalf of a Party as Performance Assurance hereunder.

"Collateral Account" shall have the meaning attributed to it in Paragraph 6(a)(iii)(B).

"Paragraph 10 Cover Sheet" means the Cover Sheet attached to this Collateral Annex setting forth certain elections governing this Collateral Annex. 

"Collateral Requirement" shall have the meaning attributed to it in Paragraph 3(b).

"Collateral Threshold" means, with respect to a Party, the collateral threshold, if any, set forth in the Paragraph 10 Cover Sheet for a Party.

"Collateral Value" means (a) with respect to Cash, the face amount thereof;  (b) with respect to Letters of Credit, the Valuation Percentage multiplied by the stated amount then available under the Letter of Credit to be unconditionally drawn by the beneficiary thereof; and (c) with respect to other forms of Performance Assurance, the Valuation Percentage multiplied by the fair market value on any Calculation Date of each item of Performance Assurance on deposit with, or held by or for the benefit of, a Party pursuant to this Collateral Annex as determined by such Party in a commercially reasonable manner.  
"Credit Rating" means with respect to a Party (or its Guarantor, as the case may be) or entity, on any date of determination, the respective ratings then assigned to such party’s (or its Guarantor's, as the case may be) or entity’s unsecured, senior long-term debt or deposit obligations (not supported by third party credit enhancement) by S&P, Moody’s or the other specified rating agency or agencies.  
“Credit Rating Event" shall have the meaning attributed to it in Paragraph 6(a)(iii).

"Current Mark-to-Market Value" of an outstanding Transaction, on any Calculation Date, means the amount, as calculated in good faith and in a commercially reasonable manner, which a Party to the Agreement would pay to (a negative Current Mark-to-Market Value) or receive from (a positive Current Mark-to-Market Value) the other Party as the Settlement Amount (calculated at the mid-point between the bid price and the offer price) for such Transaction.  

"Custodian" shall have the meaning attributed to it in Paragraph 6(a)(i).

"Downgraded Party" shall have the meaning attributed to it in Paragraph 6(a)(iii).

"Eligible Collateral" means, with respect to a Party, the Performance Assurance specified for such Party on the Paragraph 10 Cover Sheet.

"Exposure" of one Party (“Party X”) to the other Party (“Party Y”) for each Transaction means (without duplication) as of any Calculation Date the sum of the following:

(a)
the aggregate of all amounts in respect of such Transaction that are owed or otherwise accrued and payable (regardless of whether such amounts have been or could be invoiced) to Party X and that remain unpaid as of such Calculation Date minus the aggregate of all amounts in respect of such Transaction that are owed or otherwise accrued and payable (regardless of whether such amounts have been or could be invoiced) to Party Y and that remain unpaid as of such Calculation Date; plus

(b)
the Current Mark-to-Market Value of such Transaction to Party X.

"Exposure Amount" shall have the meaning set forth in Section 3(a).


"Independent Amount" means, with respect to a Party, the amount, if any, set forth in the Paragraph 10 Cover Sheet for such Party (which amount, if designated, shall either be a Fixed Independent Amount, a Full Floating Independent Amount or a Partial Floating Independent Amount, in each case, as designated on the Paragraph 10 Cover Sheet), or if no amount is specified, zero, or with respect to either Party, an additional or reduced amount agreed to as such for that Party in respect of a Transaction.

"Interest Amount" means with respect to an Interest Period, the aggregate sum of the amount of interest calculated for each day in that Interest Period on the principal amount of Cash held by a Party on that day, determined by such Party for each such day as follows: (a) the amount of Cash held on that day; multiplied by (b) the Interest Rate for that day, divided by (c) 360.  

"Interest Period" means the period from (and including) the last Business Day on which an Interest Amount was Transferred by a Party (or if no Interest Amount has yet been Transferred, the Business Day on which Cash was Transferred to such Party) to (but excluding) the Business Day on which the current Interest Amount is to be Transferred. 

"Interest Rate" shall be the rate set forth in the Paragraph 10 Cover Sheet.  
"Letter of Credit" means an irrevocable, transferable, standby letter of credit, issued by a major U.S. commercial bank or the U.S. branch office of a foreign bank with, in either case,  a Credit Rating of at least (a) "A-" by S&P and "A3" by Moody's, if such entity is rated by both S&P and Moody’s or (b) "A-" by S&P  or "A3" by Moody's, if such entity is rated by either S&P or Moody’s but not both, substantially in the form set forth in Schedule 1 attached hereto, with such changes to the terms in that form as the issuing bank may require and as may be acceptable to the beneficiary thereof.

"Letter of Credit Default" means with respect to an outstanding Letter of Credit, the occurrence of any of the following events:  (a) the issuer of such Letter of Credit shall fail to maintain a Credit Rating of at least (i) "A-" by S&P or "A3" by Moody’s, if such issuer is rated by both S&P and Moody’s, (ii) “A-“ by S&P, if such issuer is rated only by S&P, or (iii) "A3" by Moody’s, if such issuer is rated only by Moody’s; (b) the issuer of the Letter of Credit shall fail to comply with or perform its obligations under such Letter of Credit; (c) the issuer of such Letter of Credit shall disaffirm, disclaim, repudiate or reject, in whole or in part, or challenge the validity of, such Letter of Credit; (d) such Letter of Credit shall expire or terminate, or shall fail or cease to be in full force and effect at any time during the term of the Agreement, in any such case without replacement; or (e) the issuer of such Letter of Credit shall become Bankrupt; provided, however, that no Letter of Credit Default shall occur in any event with respect to a Letter of Credit after the time such Letter of Credit is required to be canceled or returned to a Party in accordance with the terms of this Collateral Annex.

"Minimum Transfer Amount" means, with respect to a Party, the amount, if any, set forth in the Paragraph 10 Cover Sheet for such Party.
"Net Exposure" shall have the meaning attributed to it in Paragraph 3(a).

“Notification Time” means 11:00, New York time, on any Calculation Date or any different time specified in the Paragraph 10 Cover Sheet. 

"Obligations" shall have the meaning attributed to it in Paragraph 2.

"Performance Assurance" means all Eligible Collateral, all other property acceptable to the Party to which it is Transferred, and all proceeds thereof, that has been Transferred to or received by a Party hereunder and not subsequently Transferred to the other Party pursuant to Paragraph 5 or otherwise received by the other Party.  Any Interest Amount or portion thereof not Transferred pursuant to Paragraph 6(a)(iv) and any Cash received and held by a Party after drawing on any Letter of Credit will constitute Performance Assurance in the form of Cash.  Any guaranty agreement executed by a Guarantor of a Party shall not constitute Performance Assurance hereunder.

“Pledging Party” shall have the meaning attributed to it in Paragraph 3(b).

“Qualified Institution” means a commercial bank or trust company organized under the laws of the United States or a political subdivision thereof, with a Credit Rating of at least (a) "A-" by S&P and "A3" by Moody's, if such entity is rated by both S&P and Moody’s or (b) "A-" by S&P or "A3" by Moody's, if such entity is rated by either S&P or Moody’s but not both, and having a capital and surplus of at least $1,000,000,000.

“Reference Market-maker” means a leading dealer in the relevant market selected by the Party determining its Exposure in good faith from among dealers of the highest credit standing which satisfy all the criteria that such Party applies generally at the time in deciding whether to offer or to make an extension of credit.  

"Rounding Amount" means, with respect to a Party, the amount, if any, set forth in the Paragraph 10 Cover Sheet for such Party.

“Secured Party” shall have the meaning attributed to it in Paragraph 3(b).

"Transfer" means, with respect to any Performance Assurance or Interest Amount, and in accordance with the instructions of the Party entitled thereto:

(a) in the case of Cash, payment or delivery by wire transfer into one or more bank accounts specified by the recipient;

(b) in the case of Letters of Credit, delivery of the Letter of Credit or an amendment thereto to the recipient; and

(c)
  in the case of any other type of Performance Assurance, as agreed to by the Parties.   


"Valuation Percentage" means, with respect to any Performance Assurance designated as Eligible Collateral on the Paragraph 10 Cover Sheet, the Valuation Percentage selected for such Performance Assurance on the Paragraph 10 Cover Sheet. 

Paragraph 2.
Encumbrance; Grant of Security Interest.  


As security for the prompt and complete payment of all amounts due or that may become due from a Party to the other Party and the performance by a Party of all covenants and obligations to be performed by it pursuant to this Collateral Annex, the Agreement, all outstanding Transactions and any other documents, instruments or agreements executed in connection therewith (collectively, the "Obligations"), each Party hereby pledges, assigns, conveys and transfers to the other Party, and hereby grants to the other Party a present and continuing security interest in and to, and a general first lien upon and right of set off against, all Performance Assurance which has been or may in the future be Transferred to, or received by, the other Party and/or its Custodian, and all dividends, interest, and other proceeds from time to time received, receivable or otherwise distributed in respect of, or in exchange for, any or all of the foregoing and each Party agrees to take such action as the other Party reasonably requests in order to perfect the other Party's continuing security interest in, and lien on (and right of setoff against), such Performance Assurance.

Paragraph 3.
Calculations of Collateral Requirement. 

(a)  On any Calculation Date, the "Exposure Amount" for each Party shall be calculated for all Transactions for which there are any Obligations remaining unpaid or unperformed, by calculating each Party's Exposure to the other Party in respect of each such Transaction and determining the net aggregate sum of all Exposures for all Transactions for each Party.  The Party having the greater Exposure Amount at any time (the “Secured Party”) shall be deemed to have a "Net Exposure" to the other Party equal to the Secured Party’s Exposure Amount.

(b)  The "Collateral Requirement" for a  Party (the “Pledging Party”) means the Secured Party’s Net Exposure minus the sum of (B):

(1) the Pledging Party's Collateral Threshold; plus

(2) the amount of Cash previously Transferred to the Secured Party, the amount of Cash held by the Secured Party as a result of drawing under any Letter of Credit, and any Interest Amount that has not yet been Transferred to the Pledging Party; plus

(3) the Value of each Letter of Credit and any other form of Performance Assurance (other than Cash) maintained by the Pledging Party for the benefit of the Secured Party;   provided, however, that, the Collateral Requirement will be deemed to be zero (0) whenever the calculation of Collateral Requirement yields a number less than zero (0).   
Paragraph 4.
Delivery of Performance Assurance.



On any Calculation Date on which (a) no Event of Default or Potential Event of Default has occurred and is continuing with respect to the Secured  Party, (b) no Early Termination Date has occurred or been designated as a result of an Event of Default with respect to the Secured Party for which there exist any unsatisfied payment Obligations, and (c) the Pledging Party’s Collateral Requirement equals or exceeds its Minimum Transfer Amount, then the Secured Party may demand that the Pledging Party Transfer to the Secured Party, and the Pledging Party shall, after receiving such notice from the Secured Party, Transfer, or cause to be Transferred to the Secured Party, Performance Assurance for the benefit of the Secured Party, in an amount and with a Value at least equal to the Pledging Party’s Collateral Requirement.  The amount of Performance Assurance required to be Transferred hereunder shall be rounded up to the nearest integral multiple of the Rounding Amount.  Unless otherwise agreed in writing by the Parties, Performance Assurance demanded of a  Pledging Party on or before the Notification Time on a Business Day shall be provided by the close of business on the next Business Day.  Any Letter of Credit or other type of Performance Assurance (other than Cash) shall be delivered to such address as the Secured Party shall specify and any such demand made by the Secured Party pursuant to this Section 4 shall specify account information for the account to which Performance Assurance in the form of Cash shall be delivered.   

Paragraph 5.
Reduction and Substitution of  Performance Assurance.


(a)
On any Business Day (but no more frequently than weekly with respect to Letters of Credit and daily with respect to Cash), a Pledging Party may request a reduction in the amount of Performance Assurance previously provided by the Pledging Party for the benefit of the Secured Party, provided that, after the requested reduction in Performance Assurance, (i) the Pledging Party shall then have a Collateral Requirement of zero; (ii) no Event of Default or Potential Event of Default with respect to the Pledging Party shall have occurred and be continuing; and (iii) no Early Termination Date for which any unsatisfied payment obligations of the Pledging Party exists has occurred or been designated as a result of an Event of Default with respect to the Pledging Party.  A permitted reduction in Performance Assurance may be effected by the Transfer of Cash to the Pledging Party or the reduction of the amount of an outstanding Letter of Credit previously issued for the benefit of the Secured Party.  The Pledging Party shall have the right to specify the means of effecting the reduction in Performance Assurance.  In all cases, the cost and expense of reducing Performance Assurance (including, but not limited to, the reasonable costs, expenses, and attorneys' fees of the Secured Party) shall be borne by the Pledging Party.  Unless otherwise agreed in writing by the Parties, if the Pledging Party’s reduction demand is made on or before the Notification Time on a Business Day, then the Secured Party shall have one (1) Business Day  to effect a permitted reduction in Performance Assurance if such reduction is to be effected by the return of Cash to the Pledging Party.  If a permitted reduction in Performance Assurance is to be effected by a reduction in the amount of an outstanding Letter of Credit previously issued for the benefit of the Secured Party, the Secured Party shall not unreasonably withhold its consent to a commensurate reduction in the amount of such Letter of Credit and shall promptly take such action as is reasonably necessary to effectuate such reduction.


(b)
Except when (i) an Event of Default or Potential Event of Default with respect to the Pledging Party shall have occurred and be continuing or (ii) if an Early Termination Date has occurred or been designated as a result of an Event of Default with respect to the Pledging Party, the Pledging Party may substitute Performance Assurance for other existing Performance Assurance of equal Value upon one (1) Business Day’s written notice (provided such notice is made on or before the Notification Time) to the Secured Party; provided, however, that if such substitute Performance Assurance is of a type not otherwise approved by this Collateral Annex, then the Secured Party must consent to such substitution. Upon the Transfer to the Secured Party and/or its Custodian of the substitute Performance Assurance, the Secured Party and/or its Custodian shall Transfer the relevant replaced Performance Assurance to the Pledging Party.  Notwithstanding anything herein to the contrary, no such substitution shall be permitted unless (i) the substitute Performance Assurance is delivered simultaneously or has been delivered to the Secured Party and/or its Custodian prior to the release of the Performance Assurance to be returned to the Pledging Party and the security interest in, and general first lien upon, such substituted Performance Assurance granted pursuant hereto in favor of the Secured Party shall have been perfected as required by applicable law and shall constitute a first priority perfected security interest therein and general first lien thereon, and (ii) after giving effect to such substitution, the Value of such substitute Performance Assurance shall equal the greater of the Pledging Party’s Collateral Requirement or the Pledging Party’s Minimum Transfer Amount.  Each substitution of Performance Assurance shall constitute a reaffirmation by the Pledging Party that the substituted Performance Assurance shall be subject to and governed by the terms and conditions of this Collateral Annex, including without limitation the security interest in, general first lien on and right of offset against, such substituted Performance Assurance granted pursuant hereto in favor of the Secured Party pursuant to Section 2. 

(c)
The Transfer of any Performance Assurance by the Secured Party and/or its Custodian in accordance with this Section 5 shall be deemed a release by the Secured Party of its security interest, general first lien and right of offset granted pursuant to Section 2 hereof only with respect to such returned Performance Assurance.  In connection with each Transfer of any Performance Assurance pursuant to this Section 5, the Pledging Party will, upon request of the Secured Party, execute a receipt showing the Performance Assurance Transferred to it.

Paragraph 6.
Administration of Performance Assurance.

(a)
Cash.  Performance Assurance provided in the form of Cash to a Party that is the Secured Party shall be subject to the following provisions.  

(i)
If such Party is entitled to hold Cash, then it will be entitled to hold Cash or to appoint an agent which is a Qualified Institution (a "Custodian") to hold Cash for it provided that the conditions for holding Cash that are set forth on the Paragraph 10 Cover Sheet for such Party are satisfied.  If such Party is not entitled to hold Cash, then the provisions of Paragraph 6(a)(ii) shall not apply with respect to such Party and Cash shall be held in a Qualified Institution in accordance with the provisions of Paragraph 6(a)(ii)(B).  Upon notice by the Secured Party to the Pledging Party of the appointment of a Custodian, the Pledging Party's obligations to make any Transfer will be discharged by making the Transfer to that Custodian.  The holding of Cash by a Custodian will be deemed to be the holding of Cash by the Secured Party for which the Custodian is acting.  If the Secured Party or its Custodian fails to satisfy any conditions for holding Cash as set forth above or in the Paragraph 10 Cover Sheet or if the Secured Party is not entitled to hold Cash at any time, then the Secured Party will Transfer, or cause its Custodian to Transfer, the Cash to a Qualified Institution and the Cash shall be maintained in accordance with Paragraph 6(a)(ii)(2)(B), with the Party not eligible to hold Cash being considered the "Downgraded Party" (as defined below).  The Secured Party will be liable for the acts or omissions of its Custodian to the same extent that the Secured Party would be liable hereunder for its own acts or omissions.  
(ii)  Use of Cash.  Notwithstanding the provisions of applicable law, if no Event of Default has occurred and is continuing with respect to the Secured Party and no Early Termination Date has occurred or been designated as a result of an Event of Default with respect to the Secured Party, then the Secured Party shall have the right to sell, pledge, rehypothecate, assign, invest, use, commingle or otherwise use in its business any Cash that it holds as Performance Assurance hereunder, free from any claim or right of any nature whatsoever of the Pledging Party, including any equity or right of redemption by the Pledging Party; provided, however, that if a Party or its Custodian is not eligible to hold Cash pursuant to Paragraph 6(a) (such Party shall be the "Downgraded Party" and the event that caused it or its Custodian to be ineligible to hold Cash shall be a "Credit Rating Event") then:

(A)   the provisions of this Paragraph 6(a)(ii) will not apply with respect to the Downgraded Party; and

(B)   the Downgraded Party shall be required to deliver (or cause to be delivered) not later than the close of business on the next Business Day following such Credit Rating Event all Cash in its possession or held on its behalf to a Qualified Institution approved by the non-Downgraded Party (which approval shall not be unreasonably withheld), to a segregated, safekeeping or custody account (the "Collateral Account") within such Qualified Institution with the title of the account indicating that the property contained therein is being held as Cash for the Downgraded Party.  The Qualified Institution shall serve as Custodian with respect to the Cash in the Collateral Account, and shall hold such Cash in accordance with the terms of this Collateral Annex and for the security interest of the Downgraded Party and, subject to such security interest, for the ownership of the non-Downgraded Party. The Qualified Institution holding the Cash will invest and reinvest or procure the investment and reinvestment of the Cash in accordance with the written instructions of the Pledging Party, subject to the approval of such instructions by the Downgraded Party (which approval shall not be unreasonably withheld), provided that the Qualified Institution shall not be required to so invest or reinvest or procure such investment or reinvestment if an Event of Default or Potential Event of Default with respect to the Pledging Party shall have occurred and be continuing.  The Downgraded Party shall have no responsibility for any losses resulting from any investment or reinvestment effected in accordance with the Pledging Party's instructions.
(iii)  Interest Payments on Cash.  So long as no Event of Default or  Potential Event of Default with respect to the Pledging Party has occurred and is continuing, and no Early Termination Date for which any unsatisfied payment Obligations of the Pledging Party exist has occurred or been designated as the result of an Event of Default with respect to the Pledging Party, and to the extent that an obligation to deliver Performance Assurance would not be created or increased by the Transfer, in the event that the Secured Party is holding Cash, the Secured Party will Transfer to the Pledging Party, in lieu of any interest or other amounts paid or deemed to have been paid with respect to such Cash (all of which may be retained by the Secured Party), the Interest Amount.  The Pledging Party shall invoice the Secured Party monthly setting forth the calculation of the Interest Amount due, and the Secured Party shall make payment thereof by the later of (A) the third Business Day of the first month after the last month to which such invoice relates or (B) the third Business Day after the day on which such invoice is received.  On or after the occurrence of a Potential Event of Default or an Event of Default with respect to the Pledging Party or an Early Termination Date as a result of an Event of Default with respect to the Pledging Party, the Secured Party shall retain any such Interest Amount as additional Performance Assurance hereunder until the obligations of the Pledging Party under the Agreement have been satisfied in the case of an Early Termination Date or for so long as such Event of Default is continuing in the case of an Event of Default.
(b)
Letters of Credit.  Performance Assurance provided in the form of a Letter of Credit shall be subject to the following provisions.

(i)  Unless otherwise agreed to in writing by the parties, each Letter of Credit shall be provided in accordance with Section 4, and each Letter of Credit shall be maintained for the benefit of the Secured Party.  The Pledging Party shall (A) renew or cause the renewal of each outstanding Letter of Credit on a timely basis as provided in the relevant Letter of Credit, (B) if the bank that issued an outstanding Letter of Credit has indicated its intent not to renew such Letter of Credit, provide either a substitute Letter of Credit or other Eligible Collateral, in each case at least twenty (20) Business Days prior to the expiration of the outstanding Letter of Credit, and (C) if a bank issuing a Letter of Credit shall fail to honor the Secured Party's properly documented request to draw on an outstanding Letter of Credit, provide for the benefit of the Secured Party either a substitute Letter of Credit that is issued by a bank acceptable to the Secured Party or other Eligible Collateral, in each case within one (1) Business Day after such refusal, provided that, as a result of the Pledging Party's failure to perform in accordance with (A), (B), or (C) above, the Pledging Party's Collateral Requirement would be greater than zero.

(ii)  As one method of providing Performance Assurance, the Pledging Party may increase the amount of an outstanding Letter of Credit or establish one or more additional Letters of Credit.

(iii)  Upon the occurrence of a Letter of Credit Default, the Pledging Party agrees to deliver to the Secured Party either a substitute Letter of Credit or other Eligible Collateral, in each case on or before the first Business Day after the occurrence thereof (or the fifth (5th) Business Day after the occurrence thereof if only clause (a) under the definition of Letter of Credit Default applies).

(iv) (A) Upon or at any time after the occurrence and continuation of an Event of Default with respect to the Pledging Party, or (B) if an Early Termination Date has occurred or been designated as a result of an Event of Default with respect to the Pledging Party, then the Secured Party may draw on the entire, undrawn portion of any outstanding Letter of Credit upon submission to the bank issuing such Letter of Credit of one or more certificates specifying that such Event of Default or Early Termination Date has occurred and is continuing.  Cash proceeds received from drawing upon the Letter of Credit shall be deemed Performance Assurance as security for the Pledging Party’s obligations to the Secured Party and the Secured Party shall have the rights and remedies set forth in Section 7 with respect to such cash proceeds.  Notwithstanding the Secured Party’s receipt of Cash under the Letter of Credit, the Pledging Party shall remain liable (y) for any failure to Transfer sufficient Performance Assurance or (z) for any amounts owing to the Secured Party and remaining unpaid after the application of the amounts so drawn by the Secured Party.

(v)  In all cases, the costs and expenses (including but not limited to the reasonable costs, expenses, and attorneys' fees of the Secured Party) of establishing, renewing, substituting, canceling, and increasing the amount of (as the case may be) a Letter of Credit shall be borne by the Pledging Party.

(c)
Care of Performance Assurance.  Beyond the exercise of reasonable care in the custody thereof, the Secured Party shall have no duty as to any Performance Assurance in its possession or control or in the possession or control of any Custodian or any income thereon or as to the preservation of rights against prior parties or any other rights pertaining thereto. The Secured Party shall be deemed to have exercised reasonable care in the custody and preservation of the Performance Assurance in its possession, and/or in the possession of its agent for safekeeping, if the Performance Assurance is accorded treatment substantially equal to that which it accords its own property, and shall not be liable or responsible for any loss or damage to any of the Performance Assurance, or for any diminution in the value thereof, by reason of the act or omission of any Custodian selected by the Secured Party in good faith except to the extent such loss or damage is the result of such agent's willful misconduct or negligence.  Unless held by a Custodian, the Secured Party shall at all times retain possession or control of any Performance Assurance delivered to it.  The holding of Performance Assurance by a Custodian for the benefit of the Secured Party shall be deemed to be the holding and possession of such Performance Assurance by the Secured Party for the purpose of perfecting the security interest in the Performance Assurance.  Except as otherwise provided in Section 6(a)(iii), nothing in this Collateral Annex shall be construed as requiring the Secured Party to select a Custodian for the keeping of Performance Assurance for its benefit.

Paragraph 7.
Exercise of Rights Against Performance Assurance.


(a)
In the event that (i) an Event of Default with respect to the Pledging Party has occurred and is continuing or (ii) an Early Termination Date has occurred or been designated as a result of an Event of Default with respect to the Pledging Party, the Secured Party may exercise any one or more of the rights and remedies provided under the Agreement, in this Collateral Annex or as otherwise available under applicable law.  Without limiting the foregoing, if at any time (i) an Event of Default with respect to the Pledging Party has occurred and is continuing, or (ii) an Early Termination Date occurs or is deemed to occur as a result of an Event of Default with respect to the Pledging Party, then the Secured Party may, in its sole discretion, exercise any one or more of the following rights and remedies:

(i)
all rights and remedies available to a secured party under the uniform commercial code of the jurisdiction  in which the Performance Assurance is being held and any other applicable jurisdiction and other applicable laws with respect to the Performance Assurance held by or for the benefit of the Secured Party;


(ii)
the right to set off any Performance Assurance held by or for the benefit of the Secured Party against and in satisfaction of any amount payable by the Pledging Party in respect of any of its Obligations; 

(iii) 
the right to draw on any outstanding Letter of Credit issued for its benefit; and/or

 
(b)
The Pledging Party hereby irrevocably constitutes and appoints the Secured Party and any officer or agent thereof, with full power of substitution, as the Pledging Party’s true and lawful attorney-in-fact with full irrevocable power and authority to act in the name, place and stead of the Pledging Party or in the Secured Party’s own name, from time to time in the Secured Party’s discretion, for the purpose of taking any and all action and executing and delivering any and all documents or instruments which may be necessary or desirable to accomplish the purposes of Section 7(a).


(c)
For the avoidance of doubt, it is hereby acknowledged that the Secured Party shall be under no obligation to prioritize the order with respect to which it exercises any one or more of its rights and remedies provided under the Agreement or as otherwise available under applicable law.  The Pledging Party shall in all events remain liable to the Secured Party for any amount payable by the Pledging Party in respect of any of its Obligations remaining unpaid after any such liquidation, application and set off.


(d)
In addition to the provisions of Paragraph 7(a), if at any time (i) an Event of Default with respect to the Secured Party has occurred and is continuing or (ii) an Early Termination Date has occurred or been designated as a result of an Event of Default with respect to the Secured Party, then:

(1)  the Secured Party will be obligated immediately to Transfer all Performance Assurance (including any Letter of Credit) and the Interest Amount, if any, to the Pledging Party; 

(2)  the Pledging Party may do any one or more of the following: (x) exercise any of the rights and remedies of a pledgor with respect to the Performance Assurance, including any such rights and remedies under law then in effect; (y) to the extent that the Performance Assurance or the Interest Amount is not Transferred to the Pledging Party as required in (1) above, setoff amounts payable to the Secured Party against the Performance Assurance (other than Letters of Credit) held by the Secured Party or to the extent its rights to setoff are not exercised, withhold payment of any remaining amounts payable by the Pledging Party, up to the value of any remaining Performance Assurance held by the Secured Party, until the Performance Assurance is Transferred to the Pledging Party; and (z) exercise rights and remedies available to the Pledging Party under the terms of any Letter of Credit; and

(3)
the Secured Party shall be prohibited from drawing on any Letter of Credit that has been posted by the Pledging Party for its benefit.

Paragraph 8.
Disputed Calculations



(a)  If the Pledging Party shall dispute the amount of Performance Assurance requested by the Secured Party and such dispute relates to the amount of the Net Exposure claimed by the Secured Party, then the Pledging Party shall (i) notify the Secured Party of the existence and nature of the dispute not later than the Notification Time on the first Business Day following the date that the demand for Performance Assurance is made by the Secured Party pursuant to Paragraph 4, and (ii) provide Performance Assurance to or for the benefit of the Secured Party in an amount equal to the Pledging Party's own estimate, made in good faith and in a commercially reasonable manner, of its Collateral Requirement in accordance with Paragraph 4.  In all such cases, the parties thereafter shall promptly consult with each other in order to reconcile the two conflicting amounts.  If the parties have not been able to resolve their dispute on or before the first Business Day following the date that the demand is made by the Secured Party, then the Secured Party shall recalculate its Net Exposure by requesting quotations from two (2) Reference Market-Makers (taking the arithmetic average of those obtained to obtain the average Current Mark-to-Market Value) for the purpose of recalculating the Current Mark-to-Market Value of each Transaction in respect of which the parties disagree as to the Current Mark-to-Market Value thereof, and the Secured Party shall inform the Pledging Party of the results of such recalculation (in reasonable detail).  Performance Assurance shall thereupon be provided, returned, or reduced, if necessary, on the next Business Day in accordance with the results of such recalculation.

(b)  If the Secured Party shall dispute the amount of Performance Assurance to be reduced by the Secured Party and such dispute relates to the amount of the Net Exposure claimed by the Secured Party, then the Secured Party shall (i) notify the Pledging Party of the existence and nature of the dispute not later than the Notification Time on the first Business Day following the date that the demand to reduce Performance Assurance is made by the Pledging Party pursuant to Paragraph 5(a), and (ii) effect the reduction of Performance Assurance to or for the benefit of the Pledging Party in an amount equal to the Secured Party's own estimate, made in good faith and in a commercially reasonable manner, of the Pledging Party’s Collateral Requirement in accordance with Section 5(a).  In all such cases, the parties thereafter shall promptly consult with each other in order to reconcile the two conflicting amounts.  If the parties have not been able to resolve their dispute on or before the first Business Day following the date that the demand is made by the Pledging Party, then the Secured Party shall recalculate its Net Exposure by requesting quotations from two (2) Reference Market-Makers (taking the arithmetic average of those obtained to obtain the average Current Mark-to-Market Value) for the purpose of recalculating the Current Mark-to-Market Value of each Transaction in respect of which the parties disagree as to the Current Mark-to-Market Value thereof, and the Secured Party shall inform the Pledging Party of the results of such recalculation (in reasonable detail).  Performance Assurance shall thereupon be provided, returned, or reduced, if necessary, on the next Business Day in accordance with the results of such recalculation.
Paragraph 9.
Covenants; Representations and Warranties; Miscellaneous.


(a)
The Pledging Party will execute and deliver to the Secured Party (and to the extent permitted by applicable law, the Pledging Party hereby authorizes the Secured Party to execute and deliver, in the name of the Pledging Party or otherwise) such financing statements, assignments and other documents and do such other things relating to the Performance Assurance and the security interest granted under this Collateral Annex including any action the Secured Party may deem necessary or appropriate to perfect or maintain perfection of its security interest in the Performance Assurance, and the Pledging Party shall pay all costs relating to its delivery of Performance Assurance and the maintenance and perfection of the security interest therein.


(b)
On each day on which Performance Assurance is held by the Secured Party and/or its Custodian under the Agreement and this Collateral Annex, the Pledging Party hereby represents and warrants that:


(i)
the Pledging Party has good title to and is the sole owner of such Performance Assurance, and the execution, delivery and performance of the covenants and agreements of this Collateral Annex, do not result in the creation or imposition of any lien or security interest upon any of its assets or properties, including, without limitation, the Performance Assurance, other than the security interests and liens created under the Agreement and this Collateral Annex; 


(ii)
upon the Transfer of Performance Assurance by the Pledging Party to the Secured Party and/or its  Custodian, the Secured Party shall have a valid and perfected first priority continuing security interest therein, free of any liens, claims or encumbrances, except those liens, security interests, claims or encumbrances arising by operation of law that are given priority over a perfected security interest;


(iii)
the Secured Party has a valid and perfected first priority continuing security interest in the Performance Assurance, free of any liens, claims or encumbrances, except those liens, claims or encumbrances arising by operation of law that are given priority over a perfected security interest; and


(iv)
it is not and will not become a party to or otherwise be bound by any agreement, other than the Agreement and this Collateral Annex, which restricts in any manner the rights of any present or future holder of any of the Performance Assurance with respect hereto.


(c)
This Collateral Annex has been and is made solely for the benefit of the Parties and their permitted successors and assigns, and no other person, partnership, association, corporation or other entity shall acquire or have any right under or by virtue of this Collateral Annex.


(d)
The Pledging Party shall pay on request and indemnify the Secured Party against any taxes (including without limitation, any applicable transfer taxes and stamp, registration or other documentary taxes), assessments, or charges that may become payable by reason of the security interests, general first lien and right of offset granted under this Collateral Annex or the execution, delivery, performance or enforcement of the Agreement and this Collateral Annex, as well as any penalties with respect thereto (including, without limitation costs and reasonable fees and disbursements of counsel).  The Parties each agree to pay the other Party for all reasonable expenses (including without limitation, court costs and reasonable fees and disbursements of counsel) incurred by the other in connection with the enforcement of, or suing for or collecting any amounts payable by it under, the Agreement and this Collateral Annex.


(e)
No failure or delay by either Party hereto in exercising any right, power, privilege, or remedy hereunder shall operate as a waiver thereof. 


(f)
The headings in this Collateral Annex are for convenience of reference only, and shall not affect the meaning or construction of any provision thereof. 

SCHEDULE 1 to Collateral Annex
IRREVOCABLE STANDBY LETTER OF CREDIT FORMAT

DATE OF ISSUANCE:  



[Address]

Re:  Credit No. _______________


We hereby establish our Irrevocable Transferable Standby Letter of Credit in your favor for the account of _______________________ (the "Account Party"), for the aggregate amount not exceeding ______________________ United States Dollars ($___________), available to you at sight upon demand at our counters at (Location) on or before the expiration hereof against presentation to us of one or more of the following statements, dated and signed by a representative of the beneficiary:

1.
“An Event of Default (as defined in the Master Purchase and Sale Agreement dated as of ________ between beneficiary and Account Party, as the same may be amended (the “Master Agreement”)) has occurred and is continuing with respect to Account Party under the Master Agreement and no Event of Default has occurred and is continuing with respect to the beneficiary of this Letter of Credit.  Wherefore, the undersigned does hereby demand payment of the entire undrawn amount of the Letter of Credit”; or

2.
“An Early Termination Date (as defined in the Master Agreement) has occurred and is continuing with respect to Account Party under the Master Agreement and no Event of Default has occurred and is continuing with respect to the beneficiary of this Letter of Credit.  Wherefore, the undersigned does hereby demand payment of the entire undrawn amount of the Letter of Credit”.


The amount which may be drawn by you under this Letter of Credit shall be automatically reduced by the amount of any drawings paid through the Issuing Bank referencing this Letter of Credit No. ____.  Partial drawings are permitted hereunder.


We hereby agree with you that documents drawn under and in compliance with the terms of this Letter of Credit shall be duly honored upon presentation as specified.


This Letter of Credit shall be governed by the Uniform Customs and Practice for Documentary Credits, 1993 Revision, International Chamber of Commerce Publication No. 500 (the "UCP"), except to the extent that the terms hereof are inconsistent with the provisions of the UCP, including but not limited to Articles 13(b) and 17 of the UCP, in which case the terms of this Letter of Credit shall govern.


With respect to Article 13(b) of the UCP, the Issuing Bank shall have a reasonable amount of time, not to exceed three (3) banking days following the date of its receipt of documents from the beneficiary, to examine the documents and determine whether to take up or refuse the documents and to inform the beneficiary accordingly.


In the event of an Act of God, riot, civil commotion, insurrection, war or any other cause beyond our control that interrupts our business (collectively, an "Interruption Event") and causes the place for presentation of this Letter of Credit to be closed for business on the last day for presentation, the expiry date of this Letter of Credit will be automatically extended without amendment to a date thirty (30) calendar days after the place for presentation reopens for business.


This Letter of Credit is transferable, and we hereby consent to such transfer, but otherwise may not be amended, changed or modified without the express written consent of the beneficiary, the Issuing Bank and the Account Party.

[BANK SIGNATURE]
EXHIBIT C TC "EXHIBIT C:  GUARANTY" \f C \l "1" 
GUARANTY OF CINERGY CORP.


This Guaranty, dated as of [                   ], 2001, is made by Cinergy Corp., a Delaware corporation (the “Guarantor”), for the benefit of [                   ], a [                 ] corporation (the “Counterparty”).


WHEREAS, the Counterparty has entered into or will be entering into certain agreements with [                    ], a [                ] corporation (the “Company”), that may include contracts for the purchase, sale or exchange of energy related commodities, commodities swap agreements or option contracts with respect to energy related commodities, any or all of which may involve the extension of credit by the Counterparty (the “Agreements”).

NOW, THEREFORE, in consideration of, and as an inducement for, the Counterparty entering into the Agreements, the Guarantor hereby covenants and agrees as follows:

1.  Guaranty.  The Guarantor hereby unconditionally and absolutely guarantees to the Counterparty the prompt payment when due, subject to any applicable grace period and upon demand in writing from the Counterparty, of any and all amounts payable by the Company to the Counterparty arising out of the Agreements (the “Obligations”).  Notwithstanding the aggregate amount of the Obligations at any time or from time to time payable by the Company to the Counterparty, the liability of the Guarantor to the Counterparty shall not exceed [     ] Million U.S. Dollars (U.S. $[   ],000,000) in the aggregate at any time. 

The Guarantor’s liability hereunder shall be and is specifically limited to payments expressly required to be made in accordance with the Agreements (even if such payments are deemed to be damages) and, except to the extent specifically provided hereunder or in the Agreements, in no event shall the Guarantor be subject hereunder to consequential, exemplary, equitable, loss of profits, punitive, tort, or any other damages or costs.

2.  Nature of Guaranty.  The Guarantor hereby agrees that its obligations hereunder shall be unconditional irrespective of the impossibility or illegality of performance by the Company under the Agreements; the absence of any action to enforce the Agreements; any waiver or consent by the Counterparty concerning any provisions of the Agreements; the rendering of any judgment against the Company or any action to enforce the same; any failure by the Counterparty to take any steps necessary to preserve its rights to any security or collateral for the Obligations; the release of all or any portion of any collateral by the Counterparty; or any failure by the Counterparty to perfect or to keep perfected its security interest or lien in any portion of any collateral.  

This Guaranty is one of payment and not of collection.  This Guaranty shall remain in full force and effect or shall be reinstated (as the case may be) if at any time any payment guaranteed hereunder, in whole or in part, is rescinded or must otherwise be returned by the Counterparty upon the insolvency, bankruptcy or reorganization of the Company or otherwise, all as though such payment had not been made.

3.  Waivers.  The Guarantor hereby expressly waives notice of acceptance of this Guaranty; notice of any Obligation to which this Guaranty may apply or of any security therefor; diligence; presentment; protest; notice of protest, acceleration, and dishonor; filing of claims with a court in the event of insolvency or bankruptcy of the Company; all demands whatsoever, except as noted in Section 1 hereof; and any right to require a proceeding first against the Company.

4.  Termination and/or Revocation.  This Guaranty is intended to be and shall be construed to be a continuing, absolute and unconditional guaranty, and shall remain in full force and effect until [              ] or until revoked by the Guarantor, on not less than fifteen days written notice, but in no event shall such revocation affect the Guarantor’s obligations pursuant to this Guaranty with respect to the Obligations existing prior to the effectiveness of such revocation.  

5.  Notices.  All notices and other communications about this Guaranty must be in writing, must be given by facsimile, hand delivery or overnight courier service and must be addressed or directed to the respective parties as follows:

If to the Counterparty, to:


__________________________


__________________________


__________________________


__________________________


Facsimile No.:
______________ 


Attn.:
_____________________

If to the Guarantor, to:


Cinergy Corp.


139 East Fourth Street


Cincinnati, Ohio 45202


Facsimile No.: (513) 287-2749


Attn.:  Treasurer

Notices are effective when actually received by the party to which they are given, as evidenced by facsimile transmission report, written acknowledgment or affidavit of hand delivery or courier receipt.

6.  Representations and Warranties.  The Guarantor represents and warrants to the Counterparty as of the date hereof that:

a) The Guarantor is duly organized, validly existing and in good standing under the laws of the jurisdiction of its incorporation and has full power and legal right to execute and deliver this Guaranty and to perform the provisions of this Guaranty on its part to be performed;

b) The execution, delivery and performance of this Guaranty by the Guarantor have been and remain duly authorized by all necessary corporate action and do not contravene any provision of its certificate of incorporation or by-laws or any law, regulation or contractual restriction binding on it or its assets;

c) All consents, authorizations, approvals, registrations and declarations required for the due execution, delivery and performance of this Guaranty have been obtained from or, as the case may be, filed with the relevant governmental authorities having jurisdiction and remain in full force and effect, and all conditions thereof have been duly complied with and no other action by, and no notice to or filing with, any governmental authority having jurisdiction is required for such execution, delivery or performance; and

d) This Guaranty constitutes the legal, valid and binding obligation of the Guarantor enforceable against it in accordance with its terms, except as enforcement hereof may be limited by applicable bankruptcy, insolvency, reorganization or other similar laws affecting the enforcement of creditors’ rights or by general equity principles.

7.  Setoffs and Counterclaims.  Without limiting the Guarantor’s own defenses and rights hereunder, the Guarantor reserves to itself all rights, setoffs, counterclaims and other defenses to which the Company is or may be entitled arising from or out of the Agreements, except for defenses arising out of bankruptcy, insolvency, dissolution or liquidation of the Company.

8.  Subrogation.  The Guarantor will not exercise any rights which it may acquire by way of subrogation until all Obligations shall have been paid in full.  Subject to the foregoing, upon payment of all such Obligations, the Guarantor shall be subrogated to the rights of the Counterparty against the Company, and the Counterparty agrees to take at the Guarantor’s expense such steps as the Guarantor may reasonably request to implement such subrogation.

9.  Assignment.  This Guaranty shall be binding upon the Guarantor and upon its successors and assigns, and shall inure to the benefit of the Counterparty and its successors and assigns and shall apply to all successors and assigns of the Company.  The Guarantor may assign this Guaranty or delegate its duties hereunder only with the express written consent of the Counterparty, which consent shall not be unreasonably withheld or delayed.

10.  Amendments.  No term or provision of this Guaranty shall be amended, modified, altered, waived, or supplemented except in writing signed by the parties hereto.

11.  Miscellaneous.  This Guaranty shall be governed by, and construed in accordance with, the laws of the State of New York.

This Guaranty is the entire and only agreement between the Guarantor and the Counterparty with respect to the guarantee of amounts payable by the Company to the Counterparty arising out of the Agreements.  All representations, warranties, agreements, or undertakings heretofore or contemporaneously made, which are not set forth herein, are superseded hereby.

IN WITNESS WHEREOF, the Guarantor has caused this Guaranty to be executed in its corporate name by its duly authorized representative as of the date first above written.








CINERGY CORP.















 




By:___________________________

EXHIBIT D TC "EXHIBIT D:  NOTICE OF ASSIGNMENT" \f C \l "1" 
NOTICE OF ASSIGNMENT

To:
[COUNTERPARTY NAME]


From:
[PARTY NAME] 


[Address]

Date:
_____________________________

Re:
Assignment of Master Power Purchase and Sale Agreement dated as of 

___________________, 2001, between [PARTY NAME] and [COUNTERPARTY NAME] (the “Agreement”)

Dear __________________:


In accordance with clause (ii) of Section 10.5 of the Agreement, effective as of ___________________________ (the “Effective Date”), [PARTY NAME] hereby assigns the Agreement and all of its rights and obligations thereunder to ______________________________________, a _______________ corporation and a Transferee Affiliate (as defined in the Agreement) of [PARTY NAME].


[Transferee Affiliate name] hereby agrees to be bound by the terms and conditions of the Agreement and, effective as of the Effective Date, assumes all of [PARTY NAME]’s liabilities and obligations under the Agreement.  Effective as of the Effective Date, [PARTY NAME] is hereby released from all liability and obligation under the Agreement. 


Attached to this notice is an executed Guaranty of Guarantor (as defined in the Agreement) as required by clause (ii) (B) of Section 10.5 of the Agreement. [NOTE:  THIS PARAGRAPH TO BE INCLUDED ONLY IF A GUARANTY IS REQUIRED UNDER CLAUSE (ii) OF SECTION 10.5]






Sincerely,






Assignor:







[PARTY NAME ]







By:____________________________






Assignee:







[TRANSFEREE AFFILIATE NAME]








By:_____________________________

2
10

