DRAFT DATED 11/27/00


ANNEX TO

ELECTRONIC SERVICE AGREEMENT

FOR 

CONFIRMATION CENTRAL MODULE

WHEREAS, Enron Corp. and/or its affiliates (collectively "Enron") and Counterparty have entered into or may enter into one or more transactions for the trading of energy products or other commodities (including derivatives products) (collectively, the "Commodity Transactions") under one or more master agreements, applicable general terms and conditions and/or other written or electronic agreements; and 

WHEREAS, Counterparty and CommodityLogic have entered into an Electronic Service Agreement and Password Application, pursuant to which CommodityLogic has agreed to provide Counterparty with access to the Website and Counterparty has agreed to access and utilize the Website solely in accordance with the terms and conditions of the Electronic Service Agreement and Password Application; and 

WHEREAS, Enron has appointed CommodityLogic to act as its agent for purposes of monitoring certain electronic “mid and back office” operations associated with designated Commodity Transactions “posted” to the Website (the “Designated Commodity Transactions”), including, but not limited to, the confirmation of Transaction Information (as hereinafter defined) associated with the Designated Commodity Transactions; and

WHEREAS, Counterparty, in relation to  the Designated Commodity Transactions as set forth in the Confirmation Central Module (the “Module”) of the Website, shall have the ability to review, query, and confirm  Transaction Information associated with any one or all of the Designated Commodity Transactions. 

NOW, THEREFORE, for good and valuable consideration, the receipt and adequacy of which are hereby acknowledged, the parties hereby agree as follows:

1.
SCOPE OF AGREEMENT.
CommodityLogic and Counterparty hereby declare, by Counterparty "clicking" on the designated spaces in this Annex to the Module (this "Annex"), their mutual intent to enter into this Annex  on the terms and conditions set forth herein, in the Electronic Service Agreement and in the Password Application (which together shall be considered a single integrated agreement for all purposes and the term "Agreement" as used herein shall refer to this Annex, the Electronic Service Agreement and the Password Application taken together) and to be legally bound by the terms and conditions of this Annex to the same extent and with the same force and effect as if Counterparty had manually executed this Annex.  This Annex (taken together, where applicable, with any relevant (i) master agreement, applicable general terms and conditions and/or other written or electronic agreements between Enron and Counterparty (any such master agreement, applicable general terms and conditions and/or other written or electronic agreements shall be collectively referred to herein as the "Other Agreements"), (ii) procedures established by CommodityLogic in the Agreement or on the Website and (iii) other terms and conditions specified or referred to on the Website from time to time) will govern the access and utilization of the Module and any and all Designated Commodity Transactions which may be confirmed through the Module by Counterparty (collectively referred to as the “Confirmed Commodity Transactions”). In the event of any inconsistency between this Annex and the Electronic Service Agreement, the Password Application or the Other Agreements, this Annex shall govern with respect to the Module. Capitalized terms not otherwise defined in this Annex or in the Module shall have the meaning set forth for such terms in the Electronic Service Agreement and the Password Application. 

2.
TRANSACTION INFORMATION

Counterparty may enter into one or more Commodity Transactions with Enron under which each party thereto shall have already agreed to perform certain obligations associated with the purchase/sale of various commodity products, which may include, but not limited to, power, natural gas, coal, steel, pulp and paper, metal, crude oil, credit derivatives, and/or bandwidth (each of the foregoing being a “Commodity”).  Subsequent to being entered into, specific information concerning each such Commodity Transaction, being a Designated Commodity Transaction, will be provided to CommodityLogic by Enron and subsequently “posted” or displayed by CommodityLogic within the Module for purposes of enabling Counterparty to review, query and confirm the Transaction Information (as hereinafter defined).  Upon gaining access to the Module, Counterparty will be able to review specific information concerning each of the Designated Commodity Transactions, which information shall include, but not be limited to, the name of the buyer and seller, the type and quantity of Commodity purchased/sold, the price to be paid for the Commodity purchased/sold, as applicable, the delivery points for the Commodity purchased/sold, and any other information relevant to the Designated Commodity Transactions (hereinafter collectively referred to as the “Transaction Information”). 

3.
PROCEDURES FOR CONFIRMATION OF TRANSACTION INFORMATION AND DESIGNATED COMMODITY TRANSACTIONS.   

(a)
Upon accessing the Website and the Module, Counterparty will be able to review the Transaction Information for each of the Designated Commodity Transactions then reflected in the Module.  The Transaction Information will be presented within the Module in the form of a table or chart, indicating for each of the Designated Commodity Transactions the corresponding Transaction Information.  Counterparty will be able to review the Transaction Information for each of the Designated Commodity Transactions individually or as a complete listing of all Designated Commodity Transactions which have yet to be classified within the Module as Confirmed Transactions (as hereinafter defined) and for which the Transaction Information has yet to be classified as Confirmed Transaction Information (as hereinafter defined).

(b)
Provided the Transaction Information for a particular Designated Commodity Transaction has been reviewed by the Counterparty, if such Transaction Information is accurate and consistent with the Commodity Transaction previously agreed to by Enron and Counterparty, Counterparty will be able to electronically confirm the accuracy of the Transaction Information for a particular Designated Commodity Transaction by “clicking” on the appropriate button or space within the Module indicating an intention by the Counterparty to confirm the Transaction Information for that particular Designated Commodity Transaction.  By “clicking” on the appropriate button or space within the Module, Counterparty shall have effectively deemed the Transaction Information for the particular Designated Commodity Transaction to be “Confirmed Transaction Information” and the particular Designated Commodity Transaction to be deemed to be a “Confirmed Transaction” between Enron and Counterparty.

(c)
If the Transaction Information for a particular Designated Commodity Transaction has been reviewed by Counterparty and been determined to be inaccurate, incomplete or otherwise incorrect in relation to the Commodity Transaction previously agreed to by Enron and Counterparty, Counterparty may inquire into the Transaction Information for the particular Designated Commodity Transaction by “clicking” on the appropriate button or space within the Module indicating an intention by Counterparty to question or query the Transaction Information for that particular Designated Commodity Transaction.  The Transaction Information for that particular Designated Commodity Transaction will then be reclassified as “Queried Transaction Information” and that particular Designated Commodity Transaction will not be reclassified  as a Confirmed Transaction (even under the provisions of Section 3(d) below) until the Queried Transaction Information is clarified by CommodityLogic and “reposted” to the Module.  The particular Designated Commodity Transaction will be classified within the Module as a “Queried Transaction” and will be reflected as such until accurate, complete or otherwise correct Transaction Information has been obtained by CommodityLogic, “posted” by CommodityLogic within the Module and confirmed by Counterparty in accordance with the provisions of either Section 3(b) above or Section 3(d) below.  If the Queried Transaction Information is clarified, corrected or otherwise revised by Enron and Counterparty by means other than through the Module or CommodityLogic, such that accurate, complete or otherwise correct Transaction Information for that particular Designated Commodity Transaction is not obtained by CommodityLogic and posted within the Module for review and confirmation by Counterparty (such that the status of the Queried Transaction Information can thereafter be changed to Confirmed Transaction Information), both the Transaction Information and the associated Designated Commodity Transaction will retain the classification of Queried Transaction Information and a Queried Transaction, respectively, when archived by CommodityLogic in accordance with CommodityLogic’s then existing archive and records retention policies.  Under the foregoing circumstances, it shall be an irrebuttable presumption that confirmation of the particular Designated Commodity Transaction and associated Transaction Information have been confirmed by Enron and Counterparty in accordance with the Other Agreements and not through this Annex or the Agreement.  CommodityLogic shall be entitled to rely upon such presumption for its benefit.      

(d)
Transaction Information for each of the Designated Commodity Transactions will remain “posted” within the Module for a period of three (3) Business Days (as hereinafter defined) from the date first “posted” within the Module by CommodityLogic (the “Review Period”).  Unless queried by Counterparty in accordance with Section 3(c) above, at the end of the Review Period the Transaction Information for a particular Designated Commodity Transaction (i) will be deemed to have been confirmed by Counterparty as being accurate, complete and otherwise correct in all respects, (ii) will be reclassified within the Module as Confirmed Transaction Information, and (iii) the particular Designated Commodity Transaction will be reclassified within the Module as a Confirmed Transaction.  Subsequent to the end of the Review Period, inquiries within the Module into the accuracy, completeness or correctness of the Confirmed Transactions Information will not be an available option.  

(e)
For all purposes of this Annex and the Agreement, (i) a “Confirmed Transaction” shall mean a Designated Commodity Transaction for which the Transaction Information within the Module has been confirmed by Counterparty or deemed to have been confirmed within the Module in accordance with Sections 3(b) or 3(d) such that the classification of the Transaction Information is changed within the Module to Confirmed Transaction Information, (ii) “Confirmed Transaction Information” shall mean Transaction Information which has been confirmed by Counterparty or deemed to have been confirmed within the Module in accordance with Sections 3(b) or 3(d) such that the classification of a Designated Commodity Transaction is changed within the Module to a Confirmed Transaction, and (iii) a “Business Day” shall mean any day that is not a Saturday, Sunday or legally recognized holiday by any bank or other financial institution within the jurisdiction under which this Annex and the Agreement are to be interpreted.

4.
WRITTEN CONFIRMATION DOCUMENTS/ARCHIVES AND RECORDS RETENTION.

(a)
Counterparty acknowledges that CommodityLogic is merely providing the Module as an alternative method of confirming the terms and conditions applicable to Commodity Transactions between Enron and Counterparty reflected within the Module as Designated Commodity Transactions.  All Transaction Information “posted” to the Module by CommodityLogic, on behalf of Enron, is information generated by Enron and is not information for which CommodityLogic bears any responsibility to verify or otherwise determine the accuracy or validity thereof.  It is also acknowledged by Counterparty that CommodityLogic does not have any obligation or responsibility to verify, validate or otherwise authenticate the Transaction Information despite the fact that Counterparty and Enron have agreed to use CommodityLogic and the Module as a method of confirming Transaction Information applicable to the Designated Commodity Transactions.

(b)
To the extent Other Agreements between Counterparty and Enron specifically require the confirmation of Commodity Transactions by means other than provided for in the Module (e.g., means other than electronically), Counterparty hereby acknowledges and agrees that all such Other Agreements are modified and amended by the terms of this Annex and the Agreement to provide for the confirmation of Commodity Transactions reflected within the Module as Designated Commodity Transactions by electronic means, including, but not limited to, through the use of CommodityLogic, the Website and the Module.  In the event any of the Other Agreements require a written confirmation of Commodity Transactions to be provided by one party to the other, by “clicking” its acceptance to the terms of this Annex and the Agreement, Counterparty has acknowledged and agreed that the confirmation of the Transaction Information within the Module constitutes a “writing” and satisfies any such requirement as may be set forth in any of the Other Agreements, whether a copy of the Confirmed Transaction Information is subsequently physically provided to Counterparty or not.  Counterparty may choose to print from the appropriate screen of the Module a copy of the Confirmed Transaction Information in order to have a physical copy of the Confirmed Transaction Information for its records; provided, however, the printed copy of the Confirmed Transaction Information shall be deemed to be a counterpart to the Confirmed Transaction Information maintained by CommodityLogic.  

(c)
Access to Confirmed Transaction Information and Queried Transaction Information through the Module will remain available to Counterparty for a period of ___ (__) year(s) subsequent to the date upon which the Transaction Information has been reclassified into either Confirmed Transaction Information or Queried Transaction Information (the “Access Period”).  Subsequent to the Access Period, both the Confirmed Transaction Information and Queried Transaction Information will be migrated to archives by CommodityLogic in accordance with CommodityLogic’s then current archive and records retention policies.  Once Confirmed Transaction Information and Queried Transaction Information have been migrated to archives, access by Counterparty will no longer be available through the Website or the Module; provided, however, both Confirmed Transaction Information and Queried Transaction Information can be provided to Counterparty following a written request provided to CommodityLogic from Counterparty.  A reasonable fee will be charged by CommodityLogic for physical copies of any archived Confirmed Transaction Information or Queried Transaction Information requested by Counterparty.

(d)
All Transaction Information “posted” to the Module will be subject to the confidentiality provisions of the Agreement and, by this reference, those provisions are hereby incorporated into this Annex.

5.
REPRESENTATIONS, WARRANTIES AND COVENANTS

Counterparty hereby represents, warrants and covenants as follows: 

(a) Counterparty will access and utilize the Module solely for its own internal business and commercial purposes (including but not limited to the confirmation of or inquiry into Transaction Information for Designated Commodity Transactions) and in accordance with the terms and conditions of this Annex, the Agreement, any procedures established by CommodityLogic with respect to the access and utilization of the Module and any other terms and conditions specified or referred to on the Website from time to time. Counterparty will not utilize the Module on behalf of any third parties or sell, lease, store, retransmit, redistribute or provide, directly or indirectly, any portion of the content of the Module to any third party. Counterparty acknowledges that the Module is the exclusive and proprietary property of CommodityLogic, and that Counterparty shall have no rights with respect thereto. Counterparty agrees to protect the proprietary rights of CommodityLogic in the Module and Counterparty shall comply with reasonable requests made by CommodityLogic to protect such rights.

(b) CommodityLogic may, in its sole discretion, with or without notice to Counterparty, temporarily or permanently cease to provide the Module or suspend, terminate or restrict Counterparty's access to and utilization of the Module. Counterparty shall supply CommodityLogic with all information reasonably requested by CommodityLogic concerning Counterparty and its access to and utilization of the Module.  Counterparty acknowledges that its access and utilization of the Module may be monitored by CommodityLogic for CommodityLogic's own purposes, and not for the benefit of Counterparty, and that the resultant information may be utilized by CommodityLogic.

(c)
Counterparty shall comply with any and all laws, rules, regulations or orders applicable to Counterparty’s access to and use of the Module.

(d)
By "clicking" on the designated space(s) in this Annex, Counterparty itself is executing this Annex on its own behalf. Counterparty has all necessary power and authority to execute and perform its obligations under this Annex and such obligations are legal, valid and binding, enforceable against Counterparty in accordance with the terms of this Annex. Neither the execution of or performance under this Annex by Counterparty violates any law, rule, regulation or order, or any agreement, document or instrument, binding on or applicable to Counterparty.  Counterparty agrees that this Annex and any Confirmed Transaction Information will be deemed to be "in writing" and, to the extent Counterparty has “clicked” on this Annex, this Annex will be deemed to have been "signed" for all purposes.  Counterparty will not contest the legally binding nature, validity or enforceability of this Annex based on the fact that it has been executed by "clicking" on the designated spaces and expressly waives any and all rights it may have to assert any such claim.

(e)
Counterparty has reviewed and understands the procedures established by CommodityLogic with respect to use of the Module and agrees to comply with such procedures (and with any changed or amended procedures established by CommodityLogic that are “posted” on the Website from time-to-time, including any changes or amendments to the additional terms and conditions contemplated by Section 6(d) below) in connection with the confirmation of Transaction Information.

(f)
Counterparty hereby acknowledges and agrees that (i) CommodityLogic may rely, and shall be protected in acting, upon any instruction or other communication that it reasonably believes to be genuine and authorized by Counterparty; and (ii) CommodityLogic shall not be liable or responsible for anything done or omitted to be done by it in good faith and in the absence of gross negligence.  Counterparty shall indemnify and hold CommodityLogic harmless from and against any losses or liabilities arising from action taken or not taken pursuant to instruction of Counterparty hereunder, except to the extent that any such loss or liability results from CommodityLogic’s gross negligence or bad faith.

6.
GENERAL 

(a)
The Agreement may not be assigned by Counterparty without the express prior written consent of CommodityLogic and shall be binding upon each party hereto and its successors and permitted assigns in accordance with their respective terms.

 
(b) 
Notwithstanding anything else in this Annex or the Agreement to the contrary, under no circumstance shall either CommodityLogic, Counterparty or Enron, as the case may be, be liable to each other for a failure to perform with respect to this Module only based upon a force majeure event.  For purposes of this Annex, the Module and the Agreement, a "force majeure event" shall mean and include acts of God, fire, civil disobedience, labor disputes or labor shortages, utility outages, strikes, sabotage, or action or restraint by court order of any governmental authority which results in either party being unable to access or otherwise make use of the Website and/or Module for purposes of confirming Transaction Information.  At the onset of a force majeure event, the party subject to such event shall provide written notice to the other party and CommodityLogic of the occurrence of a force majeure event. While a force majeure event is ongoing, the party experiencing a force majeure event shall be excused from confirming Transaction Information through the Website for Designated Commodity Transactions, and CommodityLogic shall suspend the automatic confirmation provisions of Section 3(d) until the force majeure event has passed, subject only to any agreement for distributing or exchanging the Transaction Information by a means other than through access to or use of the Module as may be agreed to by Counterparty and Enron.  Once a force majeure event has passed, the party experiencing a force majeure event shall provide written notice of the termination of the force majeure event to both the other party and CommodityLogic.  Upon receipt of such written notice by CommodityLogic, the provisions of Section 3(d) shall be reinstated and confirmation of  Transaction Information through the Website will once again be available.  In the absence of written notice to CommodityLogic of the occurrence of a force majeure event, CommodityLogic shall bear no liability for automatic confirmation of Designated Commodity Transactions in accordance with the provisions of Section 3(d).  Further, any suspension of the provisions of Section 3(d) subsequent to written notice of a force majeure event shall be effective for a period of thirty (30) days following the receipt of any such notice by CommodityLogic.  Thereafter, unless subsequent notice is provided to extend the foregoing thirty (30) day period concurrent with an ongoing force majeure event, the provisions of Section 3(d) shall be reinstated.   

(c)  Counterparty, by “clicking” on this Annex, hereby acknowledges and agrees through its use of the Module that Transaction Information which would otherwise be deemed to be confidential between Enron and Counterparty under the provisions of the Other Agreements, may be disclosed to CommodityLogic solely for the purposes of being “posted” on the Website and within the Module.  To ensure the confidentiality of Counterparty’s Transaction Information, it is hereby acknowledged and agreed to by CommodityLogic that all Transaction Information “posted” within the Module shall be deemed to be the confidential information of both Enron and Counterparty and CommodityLogic shall not make any disclosure or use of any such confidential information except for the purposes expressed in this Annex and in the Agreement., unless otherwise specifically authorized in writing by both Enron and Counterparty.

(d)  For the specific Commodity underlying each particular Designated Commodity Transaction, additional terms and conditions are specifically incorporated into the Transaction Information and shall be deemed to be applicable to the process by which Transaction Information is confirmed.  Any such additional terms and conditions are attached to this Annex as an “Exhibit” and are incorporated into this Annex as if made a part hereof for all purposes.       
WEST FIRM ENERGY (INDEXED) EXHIBIT
TO THE 

ANNEX TO

ELECTRONIC SERVICE AGREEMENT

FOR 

CONFIRMATION CENTRAL MODULE 

CONFIRMATION TERMS AND CONDITIONS FOR

WEST FIRM ENERGY (INDEXED)

The following terms and conditions are applicable to Confirmed Transaction Information for Designated Commodity Transactions involving the purchase/sale of West Firm Energy (as hereinafter defined) on an indexed basis and are in addition to the terms and conditions contained in the Annex to which this West Firm Energy (Indexed) Exhibit  (this “Exhibit”) is a part.

A.  Scheduling.

Scheduling is to be completed in accordance with WSCC (as hereinafter defined) guidelines.

B.  Failure of Performance for a Designated Commodity Transaction.

1.  Seller Failure.  If the seller in a Designated Commodity Transaction (hereinafter, the “Seller”), fails to schedule and/or deliver all or part of the Contract Quantity it is required to schedule and deliver pursuant to a Designated Commodity Transaction, and such failure is not excused by Force Majeure (as hereinafter defined) or Buyer’s failure to perform, then the Seller shall pay the Buyer within five (5) business days of invoice receipt an amount for each unit of such deficiency equal to the positive difference, if any, obtained by subtracting the Contract Price from the Replacement Price. The invoice for such amount shall include a written statement explaining in reasonable detail the calculation of such amount.

2.  Buyer Failure.  If the buyer in a Designated Commodity Transaction (hereinafter, the “Buyer”) fails to schedule and/or receive all or part of the Contract Quantity it is required to schedule or receive pursuant to a Designated Commodity Transaction and such failure is not excused by Force Majeure or Seller’s failure to perform, then Buyer shall pay Seller within five (5) business days of invoice receipt an amount for each unit of such deficiency equal to the positive difference, if any, obtained by subtracting the Sales Price from the Contract Price. The invoice for such amount shall include a written statement explaining in reasonable detail the calculation of such amount.

3.  Definitions.  For purposes of this Section B, the following words shall have the following meanings.   Any terms not otherwise defined in this Exhibit, the Annex to which this Exhibit is a part or the Agreement, will be used as defined in the Other Agreements.

(a)  “Replacement Price” means the price at which Buyer, acting in a commercially reasonable manner, purchases for delivery at the Delivery Point a replacement for the portion of the Contract Quantity specified in a Designated Commodity Transaction but not scheduled and/or delivered by Seller, plus (i) costs reasonably incurred by Buyer in purchasing such substitute product and (ii) additional transmission charges, if any, reasonably incurred by Buyer to the Delivery Point, or absent a purchase, the market price at the Delivery Point for the Contract Quantity not scheduled and/or delivered as determined by Buyer in a commercially reasonable manner; provided, however, in no event shall such price include any penalties, ratcheted demand or similar charges, nor shall Buyer be required to utilize or change its utilization of its owned or controlled assets or market positions to minimize Seller’s liability. For the purposes of this definition, Buyer shall be considered to have purchased a replacement product to the extent Buyer shall have entered into one or more arrangements in a commercially reasonable manner whereby Buyer repurchases its obligation to sell and deliver such product to another party at the Delivery Point.

(b)  “Sales Price” means the price at which Seller, acting in a commercially reasonable manner, resells any portion of the Contract Quantity not received by Buyer for a Designated Commodity Transaction, deducting from such proceeds any (i) amounts reasonably incurred by Seller in reselling such power and (ii) additional transmission charges, if any, reasonably incurred by Seller in delivering such product to the third party purchasers, or absent a sale, assuming a sale could have been made in a commercially reasonable manner, the market price at the Delivery Point for such product not received as determined by Seller in a commercially reasonable manner; provided, however, in no event shall such price include any penalties, ratcheted demand or similar charges, nor shall Seller be required to utilize or change its utilization of its owned or controlled assets, including contractual assets, or market positions to minimize Buyer’s liability.  For purposes of this definition, Seller shall be considered to have resold such Contract Quantity to the extent Seller shall have entered into one or more arrangements in a commercially reasonable manner whereby Seller repurchases its obligation to purchase and receive such product from another party at the Delivery Point.  

(c)  “Force Majeure” means an event or circumstance which prevents one Party from performing its obligations under a Designated Commodity Transaction, which event or circumstance was not anticipated as of the date the Designated Commodity Transaction was agreed to, which is not within the reasonable control of, or the result of the negligence of, the party claiming the force majeure (the “Claiming Party”), and which, by the exercise of due diligence, the Claiming Party is unable to overcome or avoid or cause to be avoided.  Force Majeure shall not be based on (i) the loss of Buyer’s markets; (ii) Buyer’s inability economically to use or resell the Contract Quantity purchased hereunder; (iii) the loss or failure of Seller’s supply; or (iv) Seller’s ability to sell the Contract Quantity at a price greater than the Contract Price.  Neither Party may raise a claim of Force Majeure based in whole or in part on curtailment by a transmission provider unless (i) such Party has contracted for firm transmission with a transmission provider for the product to be delivered to or received at the Delivery Point and (ii) such curtailment is due to “force majeure” or “uncontrollable force” or a similar term as defined under the transmission provider’s tariff; provided, however, that existence of the foregoing factors shall not be sufficient to conclusively or presumptively prove the existence of a Force Majeure absent a showing of other facts and circumstances which in the aggregate with such factors establish that a Force Majeure as defined in the first sentence hereof has occurred.  

C.  Market Disruption.

1.  Occurrence of a Market Disruption Event.  If a Market Disruption Event has occurred and is continuing during the Determination Period, the Floating Price for such Trading Day shall be determined pursuant to the index specified in the Transaction for the first Trading Day thereafter on which no Market Disruption Event exists; provided, however, if the Floating Price is not so determined within three (3) Business Days after the first Trading Day on which the Market Disruption Event occurred or existed, then the Parties shall negotiate in good faith to agree on a Floating Price (or a method for determining a Floating Price), and if the Parties have not so agreed on or before the twelve (12) Business Day following the first Trading Day on which the Market Disruption Event occurred or existed, then the Floating Price shall be determined in good faith by EPMI, by taking the average of two of more dealer quotes.

2.  Definitions.  For purposes of this Section C, the following words shall have the following meanings.   Any terms not otherwise defined in this Exhibit, the Annex to which this Exhibit is a part or the Agreement, will be used as defined in the Other Agreements.

(a)  “Determination Period” means each calendar month during the term of the Designated Commodity Transaction; provided that if the term of the Designated Commodity Transaction is less than one calendar month the Determination Period shall be the term of the Designated Commodity Transaction.

(b)  “Floating Price” means the price specified in the Designated Commodity Transaction as being based upon a specified index.

(c)  "Market Disruption Event" means, with respect to an index, any of the following events (the existence of which shall be determined in good faith by EPMI):  (a) the failure of the index to announce or publish information necessary for determining the Floating Price; (b) the failure of trading to commence or the permanent discontinuation or material suspension of trading in the relevant options contract or commodity on the exchange or market acting as the index; (c) the temporary or permanent discontinuance or unavailability of the index; (d) the temporary or permanent closing of any exchange acting as the index; or  (e) a material change in the formula for or the method of determining the Floating Price.

(d)  “Trading Day” means a day in respect of which the relevant price source published the relevant price.

D.  Corrections to Published Prices.

 For purposes of determining the relevant prices for any day, if the price published or announced on a given day and used or to be used to determine a relevant price is subsequently corrected and the correction is published or announced by the person responsible for that publication or announcement, either Buyer or Seller may notify the other party to the Designated Commodity Transaction of (i) that correction and (ii) the amount (if any) that is payable as a result of that correction.  If either Buyer or Seller gives notice that an amount is so payable, the other party to the Designated Commodity Transaction that originally either received or retained such amount will, not later than three (3) Business Days after the effectiveness of that notice, pay, subject to any applicable conditions precedent, to the other party to the Designated Commodity Transaction that amount, together with interest at the Interest Rate for the period from and including the day on which payment originally was (or was not) made to but excluding the day of payment of the refund or payment resulting from that correction.

E.  Calculation of Floating Price.

For the purposes of the calculation of a Floating Price, all numbers shall be rounded to three (3) decimal places.  If the fourth (4th) decimal number is five (5) or greater, then the third (3rd) decimal number shall be increased by one (1), and if the fourth (4th) decimal number is less than five (5), then the third (3rd) decimal number shall remain unchanged.

F.  Confidentiality.

Neither Buyer nor Seller shall disclose the terms of any Designated Commodity Transaction to a third party (other than the employees, lenders, counsel, accountants, or agents of that party and that party’s affiliates who have agreed to keep such terms confidential) except in order to comply with any applicable law, order, regulation or exchange rule; provided, each Buyer and Seller shall notify each other of any proceeding of which it is aware which may result in disclosure and use reasonable efforts to prevent or limit the disclosure. Both Buyer and Seller shall be entitled to all remedies available at law or in equity to enforce, or seek relief in connection with, this confidentiality obligation; provided, all monetary damages shall be limited as set forth in the Other Agreements.

G.  West Firm Energy.

For purposes of this Exhibit, the Annex and the Agreement, “West Firm Energy” shall mean a product that is or will be scheduled as firm energy consistent with the most recent rules adopted by the Western Systems Coordinating Council (“WSCC”) for which the only excuses for failure to deliver or receive are if an interruption is (i) due to an Uncontrollable Force as provided in Section 10 of the Western Systems Power Pool Agreement (the “WSPP Agreement” which shall also be part and parcel of the Other Agreements (as defined in Annex)); or (ii) where applicable, to meet Seller's public utility or statutory obligations to its customers.  Notwithstanding any other provision in this Agreement, if Seller exercises its right to interrupt to meet its public utility or statutory obligations, Seller shall be responsible for payment of damages for failure to deliver firm energy as provided in the Other Agreements or otherwise herein.  

H.  Controlling Provisions.

Notwithstanding any contrary provisions in this Exhibit (including Annex to which this Exhibit is a part) or the Other Agreements, any conflict between this Exhibit (including Annex to which this Exhibit is a part) and the Other Agreements shall be resolved in favor of this Exhibit (including the Annex to which this Exhibit is a part).

WEST FIRM ENERGY (NON-INDEXED) EXHIB IT 

TO THE

ANNEX TO

ELECTRONIC SERVICE AGREEMENT

FOR 

CONFIRMATION CENTRAL MODULE 

CONFIRMATION TERMS AND CONDITIONS FOR

WEST FIRM ENERGY (NON-INDEXED)

The following terms and conditions are applicable to Transaction Confirmations for Designated Commodity Transactions involving the purchase/sale of West Firm Energy (as hereinafter defined) on a non-indexed basis and are in addition to the terms and conditions contained in Annex to which this West Firm Energy (Non-Indexed) Exhibit (this “Exhibit”) is a part.

A.  Scheduling.

Scheduling is to be completed in accordance with WSCC (as hereinafter defined) guidelines.

B.  West Firm Energy.

For purposes of this Exhibit, the Annex and the Agreement, “West Firm Energy” means a product that is or will be scheduled as firm energy consistent with the most recent rules adopted by the Western Systems Coordinating Council (“WSCC”) for which the only excuses for failure to deliver or receive are if an interruption is (i) due to an Uncontrollable Force as provided in Section 10 of the Western Systems Power Pool Agreement (“WSPP”); or (ii) where applicable, to meet Seller's public utility or statutory obligations to its customers.  Notwithstanding any other provision in this Agreement, if the seller under a Designated Commodity Transaction (hereinafter the “Seller”) exercises its right to interrupt to meet its public utility or statutory obligations, Seller shall be responsible for payment of damages for failure to deliver firm energy as provided in the Agreement or otherwise herein.  

C.  Confidentiality.

Neither Buyer nor Seller shall disclose the terms of any Designated Commodity Transaction to a third party (other than the employees, lenders, counsel, accountants, or agents of that party and that party’s affiliates who have agreed to keep such terms confidential) except in order to comply with any applicable law, order, regulation or exchange rule; provided, each Buyer and Seller shall notify each other of any proceeding of which it is aware which may result in disclosure and use reasonable efforts to prevent or limit the disclosure. Both Buyer and Seller shall be entitled to all remedies available at law or in equity to enforce, or seek relief in connection with, this confidentiality obligation; provided, all monetary damages shall be limited as set forth in the Other Agreements.

D.  Controlling Provisions.

Notwithstanding any contrary provisions in this Exhibit (including Annex to which this Exhibit is a part) or the Other Agreements, any conflict between this Exhibit (including Annex to which this Exhibit is a part) and the Other Agreements shall be resolved in favor of this Exhibit (including Annex to which this Exhibit is a part).

CAISO FIRM ENERGY EXHIBIT 

TO THE

ANNEX TO

ELECTRONIC SERVICE AGREEMENT

FOR 

CONFIRMATION CENTARL MODULE 

CONFIRMATION TERMS AND CONDITIONS FOR

CAISO FIRM ENERGY

The following terms and conditions are applicable to Transaction Confirmations for Designated Commodity Transactions involving the purchase/sale of California Independent System Operator (“CAISO”) Firm Energy (as hereinafter defined) and are in addition to the terms and conditions contained in Annex to which this CAISO Firm Energy Exhibit (this “Exhibit”) is a part.

A.  Scheduling.

Power deliveries shall be scheduled with the CAISO as a Schedule Coordinator to Schedule Coordinator transaction. Scheduling timelines shall be consistent with CAISO tariffs, protocols, operating procedures, and scheduling practices.
B.  CAISO Firm Energy.

For purposes of this Exhibit, the Annex and the Agreement, the term “CAISO Firm Energy” shall mean a product under which the seller in a Designated Commodity Transaction (hereinafter the “Seller”) shall sell and the buyer in a Designated Commodity Transaction (hereinafter the “Buyer”) shall purchase a quantity of energy equal to the hourly quantity without Ancillary Services (as defined in the Tariff) that is or will be scheduled as a schedule coordinator to schedule coordinator transaction pursuant to the applicable Tariff and protocol provisions of the CAISO Tariff (as amended from time to time, the "Tariff") for which the only excuse for failure to deliver or receive is "an Uncontrollable Force” (as defined in the Tariff) called by the CAISO in accordance with the terms in the Tariff.  A CAISO Schedule Adjustment (as hereinafter defined) shall not constitute an Uncontrollable Force; rather, if there is a CAISO Schedule Adjustment, the Seller and Buyer shall make an adjustment payment (the "Adjustment Payment") with respect to the Contract Quantity for a Designated Commodity Transaction to which the CAISO Schedule Adjustment applies (the "Affected Contract Quantity").  If the Ex Post Price (as defined in the Tariff) that Buyer is required to pay the CAISO is greater than the Contract Price in a Designated Commodity Transaction, then Seller shall pay Buyer an Adjustment Payment equal to the Affected Contract Quantity times the difference between the Ex Post Price and the Contract Price.  If the Ex Post Price that Buyer is required to pay the CAISO in a Designated Commodity Transaction is less than the Contract Price for that Designated Commodity Transaction, then Buyer shall pay Seller an Adjustment Payment equal to the Affected Contract Quantity times the difference between the Contract Price and the Ex Post Price.  If the Ex Post Price for a Designated Commodity Transaction is less than 0, then Seller shall pay Buyer an Adjustment Payment equal to the Affected Contract Quantity times the absolute value of the Ex Post Price.  

C.  CAISO Schedule Adjustment.

For purposes of this Exhibit, the Annex and the Agreement, “CAISO Schedule Adjustment" shall mean a schedule change implemented by the CAISO that is neither caused by, or within the control of, either Party and that results in the CAISO applying Ex Post Pricing to all or part of the Contract Quantity.

D.  Confidentiality.

Neither Buyer nor Seller shall disclose the terms of any Designated Commodity Transaction to a third party (other than the employees, lenders, counsel, accountants, or agents of that party and that party’s affiliates who have agreed to keep such terms confidential) except in order to comply with any applicable law, order, regulation or exchange rule; provided, each Buyer and Seller shall notify each other of any proceeding of which it is aware which may result in disclosure and use reasonable efforts to prevent or limit the disclosure. Both Buyer and Seller shall be entitled to all remedies available at law or in equity to enforce, or seek relief in connection with, this confidentiality obligation; provided, all monetary damages shall be limited as set forth in the Other Agreements.

E.  Controlling Provisions.

Notwithstanding any contrary provisions in this Exhibit (including Annex to which this Exhibit is a part) or the Other Agreements, any conflict between this Exhibit (including Annex to which this Exhibit is a part) and the Other Agreements shall be resolved in favor of this Exhibit (including Annex to which this Exhibit is a part).
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