
Broward County Moratorium Analysis
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Broward County does not have the authority to require air permits and more particularly air permits for electrical power plants.  Therefore, a moratorium on the issuance of such permits is meaningless.

A. Broward County no longer has special act authority, having cut itself off from its prior special act authority by the passage of special act Chapter 77-516, Laws of Florida, the 1990 Charter Amendment and adopting County Ordinance 2000-10.

1. Chapter 77-516, Laws of Florida repealed all prior special acts granting the county pollution control authority.

2. Chapter 77-516, Laws of Florida validated existing rules and regulations of the Broward County Pollution Control Board, which were made regulations of EQCB by the November 5, 1974 Charter Referendum that made Broward County a Charter County and created Section 8.17 of the Charter.  Special act 77-516 states that the rules and regulations "shall continue in force until repealed by the proper governmental body having jurisdiction thereof."



3.
The 1990 Charter transferred all of the powers of EQCB to the Board of 



County Commissioners with no special act validation.

4.
Ordinance 2000-10 repealed all prior air regulations of Broward County and enacted a new Chapter which contains the regulations that are the subject of the moratorium, thereby cutting itself off from any arguable ratification of those regulations by special act.  Therefore, Broward County's air regulations and permitting requirements are simply the ordinances of a charter county which prevail over municipal ordinances but not over general law pursuant to Article VIII of the Florida Constitution which declares "The governing body of a County operating under a charter may enact County ordinances not inconsistent with general law."

B. Section 403.182(2) states, "The Department shall have the exclusive authority and power to require and issue permits; provided, however, the department may delegate its power and authority to local pollution control organizations if the department finds it necessary and desirable to do so."

The SOA between DEP and Broward County lists air permits for electrical power plants and PSD permits as non-delegated permits.

In view of this language in general law granting exclusive authority to permit to DEP, Broward County's ordinance Section 27-176 requiring air licenses (which are really permits), is invalid as inconsistent with general law.
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.
Even if Broward County had local independent permitting authority (which it does not), Section 403.182(1) requires all local programs to be approved.  A moratorium is a regulation which must be approved by DEP as a local program Alachua County v. Lewis Oil Company, 554 So. 2d 1210 (Fl. 1st DCA 1989). 
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