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COMMUNICATIONS SERVICES AGREEMENT
(Individual Rate Account)
This Communication Services Agreement (the “Agreement, is by and between Bishops Corner, L.P. ("Owner"), a limited partnership with its principal office located at 45 N. E. Loop 410, Suite 210 San Antonio, Texas and Grande Communications Networks, Inc., a Delaware Corporation 
("Operator"), with its principal office located at 401 Carlson Circle, San Marcos, Texas 78666.

WHEREAS, Operator is in the business of providing broadband telecommunications and other services, including cable television, high speed internet access and telephony services; and

WHEREAS, Owner owns certain real property and improvements located at 109 Craddock Ave. [address], San Marcos [city], 78666 [zip code] County of Hays Texas, known as Bishops Corner currently consisting primarily of 134 residential units (the real property and improvements, including existing units, together with all additional units constructed on the property, being referred to as the ("Property"); and

WHEREAS, Owner desires to make certain of Operator's services available to the residents of the Property (the "Residents"), and Operator is willing to provide such services to the Property, 
NOW, THEREFORE, in consideration of the mutual covenants, as contained in the Terms & Conditions and Exhibits attached hereto, the parties hereby execute this Agreement as of the date last written below.
OWNER:

OPERATOR:

Bishops Corner, L.P.
Grande Communications Networks, Inc.

By:

By:

Name:

Name:

Title:

Title:

Date:

Date:

Terms & Conditions

1.
Rights Granted to Operator
1.1
Services.
During the term of this Agreement, Operator shall provide, at its sole expense, 

a.
multichannel video and audio analog or digital programming services to the Residents, consisting of broadcast programming and nonbroadcast satellite-, microwave-, or wireline-delivered programming, whether offered to Residents as a packaged combination of such programming or on a per channel, per event, per view, or per demand basis (the "Cable Television Services").  The initial channel line-up and initial rates constituting the Cable Television Services, which can be revised by Operator at its own discretion at any time, are listed at www.grandecom.com; and  

b.
high speed internet access services (the "I-Services"), initially consisting of the services, features and functions, and the rates set forth at www.grandecom.com. 

c.
telephone and telecommunications services to the Residents, consisting of local telephone services and the features associated with local telephone services, long distance telephone service, and international telephone services, whether offered to Residents as a packaged combination of such telephone services or offered to Residents as separate services (the "Voice Services").  The initial services, features and rates to be charged for the Voice Services are set forth at www.grandecom.com.
The Cable Television Service, the I-Services, and the Voice Services shall be collectively referred to as the "Services". 

1.2
Type of Services:  Operator shall market and contract directly with each individual resident of the Property for all Services and all arrangements for installation, maintenance and billing of Services (“Individual Rate Account”).  Operator shall pay Owner the Owner Incentive Fees described in Exhibit “C”.

1.3
Use of Property.  To the fullest extent permitted by law, and with Owner’s approval, Operator and its agents and contractors shall have full right of access to the Property in order to design, construct, install, maintain, repair, upgrade and operate the system and network to provide the Services, including without limitation underground cable, inside wiring, pedestal locations and power supply locations, and any additions made to the system during the term of the agreement (collectively, the "System”).  The construction and maintenance work for the System shall be performed in a good and workmanlike manner.  Operator may, at its expense, install such equipment on the Property and at such locations, as it deems necessary or appropriate from time to time for the operation of its System.

1.4
Exclusivity.  To the fullest extent permitted by law, Owner agrees that Operator shall have the right to provide the Cable Television Service and I-Services to the Residents of the Property on an exclusive basis for the term of this Agreement and any renewals; provided, however, that Owner cannot guarantee such exclusivity (i) to the extent that any competing cable television or Internet access provider is capable of transmitting its signal directly to Residents via microwave, satellite, or existing telephony or electrical lines, or otherwise without making any use whatsoever of the Property, inclusive of land and buildings; or (ii) to the extent that Residents have the right under applicable law to install the facilities of a competing cable television provider or Internet access provider within the boundaries of the residential leasehold.  Operator's provision of the Voice Services shall be on nonexclusive basis; provided, however, that Owner agrees to market Operator's Voice Services during the term of this Agreement and any renewals on an exclusive basis and not to promote, sell, market or otherwise assist (except as may be required by law) any other provider of telephone or telephone data services at the Property.

1.5
Ownership and Character of the System.  To the extent Owner owns or controls or by law has the right to make any conduit, wire, or cable previously installed on the Property, including within the buildings ("Existing Wire"), available to Operator, Owner agrees to allow Operator to use any Existing Wire as part of the installation and operation of the System.  Any necessary upgrade, modification, repair or maintenance of Existing Wire shall be performed by Operator at Operator's expense.  To the fullest extent allowed by law, Operator's use of Owner-provided facilities shall be on an exclusive basis for the term of this Agreement and any renewals.  Operator shall own and have title to all portions of the System on the Property that are installed or have been upgraded, modified, maintained or repaired by Operator, including any Existing Wire or other Owner-provided equipment or facilities which Operator has upgraded, modified, maintained or repaired. Operator shall have the right, but not the obligation, to remove at its own expense all Operator-owned portions of the System; except that, at the termination of this Agreement, Operator shall convey to Owner title to the “Inside Wiring”, and “Home Run Wiring”, which Operator may install in the apartment buildings on the Property together with the “Outside Plant Conduit(s)” which Operator will install located between the boundary of Property and each apartment building.  The Inside Wiring, Home Run Wiring and Outside Plant Conduit(s) are defined in Exhibit C attached hereto.  

1.6
Right to Deal with Residents.  Operator and its agents or representatives shall have the right to contact and deal directly with the Residents with respect to any of Operator's services, including without limitation promoting any additional Services to them, soliciting them as subscribers to the Services, charging and collecting fees for the Services, and disseminating information and materials regarding the programming and other services provided by Operator.  Owner agrees that it will not market another provider's products and/or services related to or of a kind similar to the Services during the term of the Agreement and any renewals.  The parties agree that the terms and conditions governing, and charges to be charged by Operator for, the Services shall be between the subscribing Resident and Operator, and Owner shall have no right to information regarding such provision of Services by Operator except as otherwise expressly provided herein.  Owner assumes no responsibility for billing or for service charges for Individual Rate Account services contracted for directly by a Resident.  Credits, if any, for service interruption shall be granted to the Resident in accordance with the policies and tariffs, if applicable, of Operator and its agents.

1.7
Competition Clause.  The Services will be provided in material compliance and shall remain in material compliance with all applicable federal, state and local laws and regulations.  Company agrees that its provision of the Services (including each component thereof) at the Property shall: (i) consist of the same or substantially similar services, function and features, and shall be of the same or substantially similar type, quality and speed as the services, functions, features and speed offered by Company in the Franchise Area, and (ii) shall be generally superior but not less than comparable to, and competitively priced with the services offered by competing companies.

2.
Obligations of Operator.

2.1
Installation, Maintenance, Construction and Service Standards of System.  Operator will install, at its expense, all passive and active facilities and equipment, other than Owner-provided facilities such as Existing Wire, necessary for the delivery of the Services to Residents at the Property, subject to Owner's approval of the location for such facilities and equipment, such approval not to be unreasonably withheld or delayed; and provided, further, that Operator shall have the right to place its equipment and facilities at locations of its 

choice so long as operation of such equipment or 


interfere with Owner's operation or maintenance of the Property or with Residents' reasonable access to and use of their premises.  Operator agrees that such construction and installation will be completed substantially in accordance with Owner's development schedule for the Property; and that the System, including any new construction, shall be constructed, operated and maintained by Operator to meet or exceed (a) the technical requirements and standards promulgated by the Federal Communications Commission ("FCC") and/or the Public Utility Commission of Texas ("PUC"); and (b) all other laws, regulations and ordinances applicable to the System or the Services.  

2.2
Relocation of System.  If at any time during the term of this Agreement Owner alters the common areas, public places, buildings, or public ways of the Property, or otherwise requires the relocation of any elements of the System, Operator, upon reasonable advance written notice from Owner and provided that such relocation is practicable and will not unreasonably interfere with the operation or performance of the System or the delivery by Operator of Services to the Property or any Resident, or to any other customers of Operator, shall relocate its wires, cable, conduit, manholes, and other fixtures; provided, however, that the costs and expenses of such relocation shall be the sole responsibility of Owner, costs to be determined in accordance with Operator's customary and prevailing rates, and Owner shall promptly reimburse Operator for all costs and expenses associated with such relocation.  Operator shall have the right to relocate at its expense any of its equipment or facilities on the Property, subject to the other provisions of this Agreement regarding placement of such equipment or facilities.

2.3
Insurance.  Operator shall maintain public liability insurance in connection with its responsibilities hereunder in an amount of not less than $1,000,000 for personal injury or death to one person or for property damage resulting from an accident, with additional umbrella coverage of not less than $2,000,000 per event.

2.4
Mechanics Lien.  Operator will not permit any mechanic's, laborer's or material men's liens to be filed against the Property or System for any labor or material furnished to Operator or claimed to have been furnished to Operator in connection with work of any character performed or claimed to have been performed on the Property by or at the direction or sufferance of Operator.  If any such lien is filed, Operator shall within thirty (30) days after written notice from Owner either pay the lien or contest the validity or amount of any such lien or claimed lien; provided, however, that Operator may 

elect rather than contest such lien only if Operator first posts a bond and has such lien discharged in the 


manner provided by applicable statute.

3.
Obligations of Owner
3.1
Assistance to Operator.

a.
Owner agrees to cooperate with Operator in the connecting and disconnecting of Services to the Property or to any individual residential unit therein.

b.
Owner agrees that it will cooperate with Operator to locate and install all electronics, nodes, and other equipment necessary to deliver the Services to the Property, in a manner and location that is reasonably convenient to Operator.

c.
Owner agrees to cooperate with the Operator to obtain permits, consents, licenses and any other required authorizations which may be necessary for the Operator to install and operate the System.

d.
Owner agrees that Operator may have one or more representatives on the Property from time to time to take orders for the Services from any Resident or prospective Resident who wishes to subscribe to the Services, on order forms to be supplied by Operator at its expense, and fax these requests to the office of Operator on a daily basis; and Owner will provide reasonable locations and, if available, space for Operator's representatives.  

e.
Owner agrees to make rental agents available for training by Operator on the marketing of Services and Operator's policies and procedures.  All training will be coordinated through Operator's management and will provided according to Operator's schedule.

f.
Owner agrees to display and promote only Operator's Services, and Operator's marketing materials provided by Operator's marketing department, to the extent permitted by law.

g.
During the term of this Agreement and any renewals, Owner agrees that it will use its best efforts to market and sell the Services to Residents and prospective Residents on an exclusive basis.  Owner will describe the Services to Residents and prospective residents and provide Residents or prospective Residents with Operator's advertising materials for the Services. During the term of this Agreement and any renewals, Owner agrees that Owner will not market, sell or otherwise assist in promoting similar services offered by any other party.

3.2
Easement and right of access.  Owner does hereby grant and convey to Operator, and its successors and assigns, for the term of this Agreement and any renewals, and for such time thereafter as may be necessary or convenient to enable Operator to remove its System as provided herein, a non-exclusive easement and right of access in, under, on, over, through and across the Property as set forth in the Memorandum of Agreement and Easement attached hereto as Exhibit “A” and made a part hereof.


3.3
Nondisturbance and Subordination.  

a.
 Within ninety (90) days of the date of this Agreement, Owner shall use its best efforts to obtain from the owner and holder of any mortgage or other security instrument affecting the Property as of the Commencement Date a Consent, Subordination, and Non-Disturbance Agreement substantially in the form of Exhibit "B" attached hereto, providing that the rights of the Operator under this Agreement shall not be affected by any foreclosure of, or enforcement proceedings under, such mortgage or other security instrument.

b.
Operator agrees to subordinate this Agreement and any renewal hereof to any mortgage or other similar security instrument hereafter affecting the Property, and all extension thereof, at Owner's request in writing; provided, that the owner and holder of such mortgage or other security instrument executes an agreement substantially in the form of Exhibit "B" hereto.  Operator expressly reserves the right to refuse to agree to such subordination if the subordination form, non-disturbance provisions or other content or form of any agreement or agreement form which the owner and holder of such mortgage or other security instrument requires be executed differs in any material way from the content or form of Exhibit “B” hereto.

3.4
System Solely for Use by Operator.  Owner shall not permit the System or any part of it, or any exclusive easement location of Operator, to be used directly or indirectly by any party other than Operator during the term of this Agreement and all renewals. 

3.5
Duty to Report.  Owner shall use all practicable efforts to maintain the Property in a manner which preserves the integrity of the System and the Property.  Owner shall promptly report to Operator any defect, condition, occurrence or damage (the "Event") to the Property or the System that does or could materially affect the security or condition of the Property or access to it, or the physical or operational integrity or performance of the System, or otherwise affect the provision of Services by Operator.

3.6
Indemnification.   Each party shall indemnify and hold harmless the other party from and against any and all liability, suits, damages and judgments, arising from any claims asserted by third parties of (a) any injury to or death of any person or persons or damage to property that is caused by the indemnifying party's negligence or any other act, omission or error of the indemnifying party or (b) any breach or non-performance by the indemnifying party of any of its material representations, obligations or covenants contained in this Agreement.  For the purposes of this provision, "indemnifying party" shall include that party's employees, officers, directors or other principals, agents, contractors, and licensees.

3.7
Limitation of Liability.  Except as expressly provided otherwise in this Agreement or in service agreements between Operator and particular Residents (in the event an Individual Rate Account is elected by Owner hereunder), Operator shall not be liable to Owner or Residents for any damages arising out of or related to the furnishing of Services or the failure, interruption or unavailability of Services ("Service Interruption"), for whatever cause, including but not limited to: (a) mistakes, acts or omissions of Operator or its agents or contractors; interruptions; delays; failures of programming, software, equipment or facilities, or (b) other defects or failures, whether or not caused in whole or part by the acts or omissions of Operator or its agents or contractors.  Each party shall be responsible for any damages caused by its acts or omissions to the property or person of the other. 

3.8
No Special Damages.  Notwithstanding any provision of this Agreement to the contrary except the indemnity provision of Section 3.6 hereof, neither party shall be liable to the other party or any Resident for any indirect, incidental, consequential, special, exemplary or punitive damages, including but not limited to damages for lost profits or lost revenues, whether or not caused by the negligence or willful conduct or other acts or omissions of either party, its employees, officers, directors or other principals, agents, representatives or contractors, and regardless of whether the other party has been informed of the possibility or likelihood of such damages.

4.
Term, Termination.

4.1
Term.  The term of this Agreement shall commence on the last date of execution of this Agreement (the “Commencement Date”) and shall continue for an initial term of ten (10) years after the date that the first subscriber receives service from Operator (the “Activation Date”).  Operator will provide 
to Owner written notice of the Activation Date.  This Agreement shall renew automatically thereafter for successive two (2) year terms unless Owner or Operator terminates this Agreement by giving the other written notice at least one hundred twenty (120) days prior to the date of termination of this Agreement or any applicable renewal term.  


4.2
Termination.  

a.
Either party shall be in default under this Agreement if it fails to perform any material provision of this Agreement and such failure continues for thirty (30) days following written notice from the non-defaulting party of such failure; provided, however, that if such failure cannot reasonably be remedied within such thirty (30) day period but is susceptible of being remedied over a longer period, the defaulting party shall not be in default if it commences to remedy the failure within such thirty (30) day period and thereafter diligently pursues such remedy to completion.  Should such default not be timely cured, the non-defaulting party may, in addition to all other remedies available at law or in equity, elect to terminate this Agreement. 

b.
Owner may terminate this Agreement in the event that Operator or its successors or assignees cease to operate the System; provided, that Owner shall give Operator not less than thirty (30) days prior written notice of any termination under this provision. 

c.
Operator may terminate this Agreement at any time without further liability by giving written notice to Owner if; 

(i)
Operator does not obtain all permits or other approvals required from any governmental authority or any such permit or approval is canceled, withdrawn or terminated, or expires; 

(ii)
Operator does not obtain any easements required from any third party that are necessary to enable Operator to operate its System or to provide the Services to the Property or any Residents, or any such easement is canceled, withdrawn or terminated, or expires;

(iii)
if Owner lacks the requisite authority to enter into this Agreement;

(iv)
if Owner fails to obtain an executed Consent, Subordination, and Non-Disturbance Agreement as contemplated in Exhibit “B” attached hereto, within ninety (90) days of the Commencement Date of this Agreement; 

(v)
if Operator reasonably determines that it will be unable to use the Property for its intended purpose;  

(vi)
Operator in its sole discretion determines that it is no longer feasible for  legal or regulatory reasons to provide the Services to the Property; or

(vii)
Owner violates the provisions of Section 7 hereunder concerning confidentiality.

Upon termination under this Section 4.2.c, Owner shall be paid any amounts owed by Operator as of the date of termination; however, Operator will be relieved of all other obligations under this Agreement.




5.
Disclaimer of Warranties.  OPERATOR MAKES NO WARRANTIES OR REPRESENTATIONS TO OWNER OR ANY RESIDENTS, EXPRESS OR IMPLIED, STATUTORY OR OTHERWISE, INCLUDING WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE OR USE, EXCEPT, AS TO OWNER, AS EXPRESSLY PROVIDED IN THIS AGREEMENT OR, AS TO A RESIDENT, AS SET FORTH EXPRESSLY IN THE APPLICABLE SERVICE AGREEMENT BETWEEN OPERATOR AND THE RESIDENT.

6.
Binding Effect; Assignability.  This Agreement shall be binding on and shall inure to the benefit of the parties hereto and their respective successors and assigns.  Other than as expressly provided in this Agreement, there are no third party beneficiaries of this Agreement.  This Agreement may only be assigned by Owner if such assignment is contemporaneous with and part of a sale of the Property to a purchaser of the Property.  Owner must provide at least thirty (30) days' prior written notice to Operator concerning such proposed assignment, with such notice to include at least the following:  Property address; Owner name, address and phone number; Assignee Owner (purchaser) name, address and phone number; date of the proposed assignment; and a copy of that document proposing to or actually assigning this Agreement.  Such assignment shall be valid and binding on Operator only if the notice required by this provision is timely given and Assignee Owner lawfully binds itself in writing to Operator that it assumes all rights and obligations of Owner under this Agreement without reservation or condition.  Upon such valid assignment, notice, and binding assumption of obligations by Assignee Owner, Owner shall be released from any further obligations or liabilities hereunder.  Upon the giving of thirty (30) days prior written notice, Operator may assign this Agreement at any time without the consent of Owner or any Resident.


7.
Confidentiality.  Each party acknowledges that information which may be provided to it by the other party in connection with this Agreement may involve 

confidential or proprietary information of substantial value to the other party including, but without limitation, 

the existence of this Agreement, and the rates, terms, and conditions of this Agreement.  Each party therefore warrants to the other that it will neither disclose nor reveal to any person or entity (other than to its employees, agents, officers, representatives, or directors or other principals, in their capacity as such and strictly on a need-to-know basis) any confidential information provided or made available pursuant hereto, nor use such confidential information other than strictly in connection with and solely for the purposes of this Agreement, except 

a.
to the extent necessary to comply with law or the valid order of a court, agency or other tribunal or regulatory body of competent jurisdiction, in which event the party required to make such disclosure shall promptly notify the other party, with as much advance notice as may practically be given so that the other party may have an opportunity to seek legal protection as to such information; and provided that, in the meantime, the party ordered or otherwise required  to disclose the confidential information of the other shall seek confidential treatment of such information; 

b.
as part of its normal reporting or review procedure to or with its owners, accountants, attorneys, and consultants or prospective purchasers of the Property or of the System or company, as the case may be, each of whom shall have first agreed to bound by the provisions of this Section; or 

c.
pursuant or incidental to an action for damages or specific performance of this Agreement upon the occurrence of an event of default hereunder.  

This Section shall survive the termination of this Agreement for a period of three (3) years beyond the term of this Agreement.

8.
Notices.  All notices required by this Agreement shall be deemed to have been 
delivered when sent in a proper wrapper, postage prepaid and sent either by hand or overnight delivery or registered or certified mail, return receipt requested, or by facsimile and addressed to each party as follows:  

If to Customer:  Bishops Corner Apartments

                        45 N.E. Loop 410 suite 210
Phone:(210) 530-0090
Fax:    (320) 340-5830
With a copy to:  Phillip Allen__________

           8855 Merlin Ct._______

           Houston, Texas 77055_
Phone:(713) 853-7041
Fax:    (713) 646-3239
If to Grande:
Grande Communications Networks, Inc.








401 Carlson Circle

San Marcos, Texas 78666

Attn:  
V.P. Retail Operations
Phone:  (512) 878-4000

Fax: (512) 878-4010

With a copy to:
Grande Communications Networks, Inc.

401 Carlson Circle

San Marcos, Texas 78666

Attn:  General Counsel

Phone:  (512) 878-4000

Fax: (512) 878-4287

Such notices or other communications shall be effective, if delivered by overnight service, upon actual receipt by the intended recipient, or if by facsimile, upon confirmation of receipt, or if mailed, upon the date of delivery, or refusal, as shown by the return receipt therefore.  Any party may change the address to which notices are required to be sent by giving notice of such other address in the manner provided above.
9.
Entire Agreement.  This Agreement sets forth the entire understanding of the parties hereto and supersedes all prior representations, understandings and agreements between them, with respect to the subject matter hereof.

10.
Amendment Waiver.  The Agreement may be amended only by a writing signed by both parties.  The waiver by either party hereto of any matter provided for herein shall not be deemed to be a waiver of any other such matter.


11.
Governing Law.  This Agreement shall be construed, interpreted, applied and governed by and in accordance with the laws of the State of Texas, excepting its choice of laws provisions.
12.
Severability.  In the event that any part of this Agreement shall be held to be invalid or otherwise unenforceable, the entire agreement shall not fail on account thereof, and the balance of the Agreement shall 

continue in full force and effect.  In the event that a subsequent change in law or regulation prohibits any part of this Agreement from being exclusive or prohibits Operator from paying the stated fees to Owner, the parties agree that such action shall not terminate or otherwise affect this Agreement, other than removing the exclusive nature of such service.

13.
Independent Contractor Status.  The parties agree that Operator is an independent contractor, and there is no employer-employee, partnership, joint venture or other relationship between Owner and Operator intended or created hereby.

14.
Force Majeure.  If a party's performance of this Agreement or any obligation hereunder (other than a payment obligation) is prevented, restricted or interfered with by causes beyond its reasonable control including but not limited to acts of God, fire, explosion, vandalism, cable cut, fire, storm or other similar occurrence, any law, order, regulation, 

direction, action or request of the United States government or state or local government or of any department, agency, commission, court, bureau, corporation or other instrumentality of any one of more said governments, or of any civil or military authority, national emergencies, insurrections, riots, wars, strikes, lockouts or work stoppages or other labor difficulties, or third party acts or omissions, or supplier failures, shortages, breaches or delays, then such party shall be excused from such performance on a day-to-day basis to the extent or the duration of such prevention, restriction or interference.  Such party shall use reasonable efforts under the circumstances to avoid or remove such causes of non-performance and shall proceed to perform with reasonable dispatch whenever such causes are removed or cease.    

EXHIBIT “A”
 


MEMORANDUM OF AGREEMENT AND EASEMENT

 

This Memorandum of Agreement and Easement (this “Memorandum”) is made and entered into this ___ day of September, 2001 by and between Bishops Corner a limited partnership (“Owner”), and Grande Communications Networks, Inc., a Delaware corporation (“Operator”).

 


WITNESS TO:
 

WHEREAS, the Operator is in the business of providing telecommunications and other services, including but not limited to cable television, high speed internet, and telephony services; and

 

WHEREAS, the Owner owns certain real property and improvements located at 109 Craddock Ave. [address], San Marcos  [city], County of Hays, Texas, known as Bishops Corner currently consisting primarily of 134 residential units and more particularly described on Exhibit “A” attached hereto and made a part hereof (the real property and improvements, including existing units, together with all additional units constructed on the property, being referred to as the “Property”); and

 

WHEREAS, Owner desires to make Operators services available to the residents of the Property (the “Residents”), and Operator is willing to provide such services to the Property, on the terms and conditions more particularly set forth in that certain Communications Services Agreement entered into between Operator and Owner on or about the date hereof (the “Agreement”);

 

NOW, THEREFORE, for and in consideration of Ten Dollars ($10.00) and other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the parties hereby acknowledge and agree as follows:

 

1.
During the term of the Agreement and any renewals thereof, and by its terms, Owner has granted and conveyed to Operator and its successors and assigns, a non-exclusive easement in, under, on, over, through and across the Property for the purposes of designing, constructing, locating and installing, maintaining, repairing, updating and operating Operator’s system and network to provide: (i) on an exclusive basis, cable television services to deliver programming to the Residents; (ii) high speed internet access services to Residents; and (iii) on a nonexclusive basis, various telephone and other telephony services to the Residents (i), (ii) and (iii) are, collectively, the “Services”), including without limitation any and all of Operator’s equipment and facilities, underground cable, inside wiring, pedestal locations and power supply locations (collectively, the “System”) on the Property, and for the further purpose of marketing the Services to the Residents as more particularly described in the Agreement.  The easement and other rights and interests granted to Operator in the Agreement and memorialized in this Memorandum constitute interests in real property and covenants binding upon Owner and all subsequent owners and others who may claim any interests in or upon the Property, and shall, to the extent permitted by law, run with the Property.

2.
During the term of the Agreement and any renewals, and thereafter unless otherwise agreed by the parties to the Agreement, the System, including the inside and homerun wiring, shall be and remain the sole property of Operator; thereafter, the System, not including the inside and homerun wiring, shall be and remain the sole property of Operator.

 

3.
The Agreement and this Memorandum shall be governed by Texas law, its choice of laws provisions accepted.  The Agreement contains the entire agreement between the parties as to the matters contained herein and supersedes and controls any and all prior agreements with respect thereto.  The Agreement and this Memorandum can only be modified by written agreement signed by the parties and their duly authorized agents, except that Operator may assign the Agreement without the consent of Owner.

 

OWNER:
OPERATOR:
Bishops Corner, L.P.
Grande Communications Networks, Inc.

By: ________________________________
By:


Title:_______________________________
Title:






OWNER ACKNOWLEDGEMENT:
THE STATE OF TEXAS, COUNTY OF _______________

 

This instrument was acknowledged before me on the__ day of __________, 20__, by _____________, ________________ of _____________________, a _____________, on behalf of said___________________.
____________________________________

Notary Public, State of Texas

My Commission expires:









OPERATOR ACKNOWLEDGEMENT:
THE STATE OF TEXAS, COUNTY OF _________

 

This instrument was acknowledged before me on the __ day of _______, 20__, by __________________, ______________ of Grande Communications Networks, Inc., a Delaware corporation, on behalf of said corporation.

____________________________________

Notary Public, State of Texas

My Commission expires: 

EXHIBIT “A”

TO

MEMORANDUM OF AGREEMENT AND EASEMENT

LEGAL DESCRIPTION

EXHIBIT “B”

CONSENT, SUBORDINATION, AND NON-DISTURBANCE AGREEMENT
 

This Consent, Subordination and Non-Disturbance Agreement (“Agreement”) is made as of the _______ day of ________________, 200_, by and between ____________________, __________________ ("Lender"),  ___________________ ("Owner"), a ______________ and Grande Communications Networks, Inc., a Delaware corporation ("Operator").

WHEREAS, Owner is the owner of fee-title to certain lands which are developed as a ____________ [rental apartment][other] complex (the "Property"), located in the City of ________, __________ County, Texas; and 

WHEREAS, Owner entered into that certain Communications Services Agreement with Operator (the "Services Agreement"), and thereunder Operator is authorized and agrees to provide certain services on an exclusive basis and other services on a non-exclusive basis, and Owner has granted Operator an easement for the installation and operation of its System on the Property and the provision of Services to the Property and Residents thereof; and

 

WHEREAS, Lender holds a lien on the Property pursuant to that certain deed of trust dated __________, ____ recorded in Volume ____, Page ____, Real Property Records of _______ County (the "Mortgage"); and

 

WHEREAS, Operator agrees that the Services Agreement may be made subject and subordinate to the Mortgage under certain conditions, one of which is the execution of this Agreement by Lender, and the parties hereto desire to provide for the non-disturbance of Operator's rights under the Services Agreement as herein provided;

 

NOW, THEREFORE, the parties hereto hereby covenant and agree as follows:

 

1.
Lender hereby consents to the execution and delivery by Owner of the Agreement, and any and all documents and instruments entered into in connection therewith.

 

2. 
The Agreement shall be subject and subordinate to the lien of the Mortgage.

3.
Lender shall not, in the exercise of the rights arising or which may arise out of the Mortgage or of any instrument related thereto, or modifying or amending the Mortgage or of any instrument related thereto or entered into in substitution or replacement thereof, disturb Operator in or deprive Operator of its rights under the Services Agreement, provided (i) the Services Agreement is then in full force and effect, (ii) Operator is not in default thereunder where any period or opportunity for cure of any default provided under the Services Agreement has passed, and (iii) no event has occurred which, with the giving of notice by Owner, would constitute a final, uncurable default thereunder.

 

4.
In the event of a foreclosure of the Mortgage, whether by court proceeding or by trustee's or mortgagee's sale pursuant to a power of sale contained in the Mortgage, provided Operator shall not be in uncurable default under the Services Agreement, and if no event shall exist which with the giving of notice would constitute a final, uncurable default under the Services Agreement, the Lender agrees that Operator shall not be made a party in any such foreclosure action, nor shall the Operator's rights under the Services Agreement be extinguished, altered, or disturbed, and in the event of acquisition of title to the Property by Lender, the Services Agreement shall continue in full force and effect as a direct agreement between Lender as Owner under the terms and provisions of the Services Agreement, and Operator shall and hereby agrees to treat Lender as Owner under such circumstances.  In no event, however, shall the Lender be:

 

A.
Liable for any act, omission, negligence or default of any nature whatsoever of prior Owner; or

B.
Subject to any offsets or defenses which Operator might have against prior Owner.

 

5.
This Agreement shall be binding upon and shall inure to the benefit of the parties hereto and their respective heirs, legal representatives, successors and assigns.  Specifically, but not in limitation, any person or entity succeeding to Lender’s interest as lien holder under the Mortgage will be bound by the terms of this Agreement as they relate to Lender and any person or entity acquiring all or any portion of the Property at a foreclosure sale or in connection with a conveyance in lieu of foreclosure shall be bound by the terms of this Agreement as they relate to Lender.

 

6.
In the event of any litigation related to or otherwise arising out of this Agreement, the prevailing party shall be entitled to court costs and reasonable attorney's fees.

 

7.
This  Agreement may only be modified or amended in writing by the parties, or by their legal successors in interest.

 

8.
This Agreement shall be governed and construed pursuant to the laws of the State of Texas, excepting its choice of laws provisions.   

In Witness Whereof, the parties have caused this instrument to be executed the day and year first above written.

 

Lender:__________________________
Operator: Grande Communications Networks, Inc.

 

By:

By:

Name: 

Name:

Title: 

Title:


Owner: Bishops Corner, L.P.
 

By:


Name: 


Title: 



 

LENDER ACKNOWLEDGEMENT:

THE STATE OF ______
'
 

COUNTY OF _________
'
 

This instrument was acknowledged before me on this the _____ day of ________________, 20__, by _____________________________________, ___________________ of _____________________, a _____________________, on behalf of such _________________.

______________________________

Notary Public, State of _____________

OPERATOR ACKNOWLEDGEMENT: 
THE STATE OF ______
'
COUNTY OF _________
'
 

This instrument was acknowledged before me on this the _____ day of ________________, 20__, by ______________, ___________________ of Grande Communications Networks, Inc., a Delaware corporation, on behalf of such corporation.
______________________________

Notary Public, State of _____________












OWNER ACKNOWLEDGEMENT: 
 
THE STATE OF ______
'
 

COUNTY OF _________
'
 

This instrument was acknowledged before me on this the _____ day of ________________, 20__, by _____________________________________, ___________________ of the _____________________, a _____________________, on behalf of such _________________.

 

______________________________

Notary Public, State of _____________

EXHIBIT  “C”- FEE SCHEDULE


For each calendar quarter during the term of this Agreement, the Operator shall pay to Owner the Owner's Incentive Fees described below.


Within fifteen (15) days after the end of each calendar quarter, the Operator shall furnish to Owner a Fee Tracking Report.  The Operator shall pay the Fees quarterly to Owner within thirty (30) days after the end of each calendar quarter during the term of this Agreement based upon the Fee Tracking Report as provided to Owner.  


The Operator shall keep the Fee Tracking Reports, an accurate set of books and records of all Gross Monthly Receipts, and all supporting records such as customer billing records, at the Operator's principal place of business for at least twelve (12) months after the end of the calendar year in which such Gross Monthly Receipts were generated.  Such books and records as relate specifically to the Gross Monthly Receipts shall be subject to inspection and audit by Owner and its agents no more than twice per year upon prior request during regular business hours. 


Definitions:  For purposes of the foregoing, the following terms shall have the following meanings:


“Fee Tracking Report” is the quarterly report furnished by the Operator to Owner which calculates the Owner Incentive Fees (as hereinafter defined) earned and due to Owner with respect to Services provided by the Operator to Subscribers for such quarter during the term hereof.


“Gross Monthly Receipts” shall be defined as the amount received by Operator for providing the Services to the Residents; provided, however, that this amount shall be net of any incentive payments directly to leasing personnel at the Property in order to reward the efforts of such leasing personnel in securing service orders from Residents, and excluding any fees collected for installation charges, equipment sale, reconnection charges, maintenance/technical service fees, service upgrade charges, taxes, fees collected for the benefit of any governmental authority or on account of any governmental levy applicable to such services (including without limitation universal service contributions or franchise fees) and fees for services such as long distance services, calling cards, inbound 800 number charges and dial-up Internet access.

“Home Run Wiring” is defined as that portion of the internal building wiring that extends from a distribution node to the demarcation point where the Inside Wiring begins.

“Inside Wiring” shall be defined as that portion of the internal building wiring existing within the individual tenant’s residence to a point twelve (12) inches outside of the inside point into the individual residential unit excluding any active and passive elements such as network interface units, amplifiers, converter or decoder boxes, or remote control units.


“Outside Plant Conduit” shall be defined as the plastic underground medium that houses the network delivery system located between the boundary of the property and each apartment building.




“Owner Incentive Fees” means the percentage of Gross Monthly Receipts that Owner is entitled to receive from the Operator during the term of this Agreement with respect to the provision of Services, as set forth below:


Services

Owner’s Incentive Fees Percentage


Premium Cable and Digital Services


8 %
           Telephone


8 %
Additional Grande Services:

· Grande will Pay Bishops Corner, L.P. a one time Door Fee of $175.00 Per unit ($23,450.00) upon Activiation of first Resident

· Grande Communications will provide (3) Basic phone lines for the leasing office, a Grande.net 1500 cable Modem and (1) Baisic/Ehanced Cable connection for Clubhouse. 
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