DRAFT – for discussion purposes only

ATTACHMENT “A”

TERM SHEET

ClickPaper.com

The following is an initial indication of terms and conditions related to a possible investment in ClickPaper.com (the “Company”).  Investor understands that certain considerations (including industry, technical, legal and regulatory, tax and accounting considerations) may require changes to the Company’s business model and plan and that certain of the terms and conditions set forth below are preliminary in nature and subject to change.    

BASIC TERMS OF TRANSACTION:





Description of Transaction:

Enron North America Corp. (“ENA”) has formed a Delaware limited liability company (the “Company”) to develop an internet-based business-to-business marketplace for a wide variety of pulp and paper products, including related derivative financial instruments.  The website is intended to be provide a neutral and independent trading platform for all participants in the pulp and paper industry, and will include (i) a trading function in which the Company would act as principal in all transactions and (ii) an auction function in which the Company would provide a matching service.  In the proposed Transaction, paper producers (“Investors”) would acquire equity investments in the Company in exchange for Investors’ commitments to market a specified volume of their production on the Company’s website, all as described on the terms and conditions set forth in this Term Sheet.
A copy of the Company’s marketing  plan is being provided to the Investor with this letter of intent for informational purposes only.





Development of the Website

In order to facilitate development of the website in an orderly and timely manner, ENA will have primary responsibility for the organization of the Company and the development of the Company’s internet-based trading platform.  Although Investors will have an opportunity to provide input and advice to ENA regarding the development of the Company and the website (see “Investor Committee” below), ENA will maintain effective control of the Company until completion of the Company’s “Development Phase” by serving as the Company’s Managing Member (see “Management of the Company” below).  While the Definitive Agreements will define the Development Phase with greater specificity, for purposes of this Term Sheet the Company will be deemed to be in the Development Phase until the website is fully operational in accordance with the Company’s business plan and a permanent management team is in place.  Upon completion of the Development Phase, the Company will convert to a manager-managed LLC (see “Management of the Company” below).
The Definitive Agreements will set forth in detail the scope of the Company’s activities, including functionality of the website (i.e., products, trading capabilities, and other content available to users) to be available upon conclusion of the Development Phase, and a schedule for future expansion of offerings and geographic reach. 
The Definitive Agreements will also include various provisions intended to ensure the neutrality and independence of the website. 













Investors:

Investors shall be a select group of paper producers identified by ENA who agree, among other things, to commit their respective required production for sale on the Company’s website (see “Product Commitment“ below).





Securities to be offered to Investors and Cash subscription price:

Class “A-2” Membership Units (“Class A-2 Units”) in the Company. Investors will acquire the Units in exchange for $500,000 for each 1% of equity (the “Cash Subscription Price”) and the Investors’ commitment to the Company of specified production for sale on the website (see “Production Commitment” below). In order to promote the website’s neutrality and independence,  no Investor shall be entitled to subscribe for more than 5% of the equity of the Company.





Use of Proceeds:

The estimated $50 million proceeds from the issuance of the Class A-1 and A-2  Units shall be used by the Company as follows:






Sources









Proceeds of Equity Issuance
$50,000,000








Uses









Hardware 
$  1,600,000



Software
$  2,000,000



Legal expenses
$  1,000,000



Capitalized development costs
$10,000,000



Initial working capital
$35,400,000




$50,000,000





Capital Structure and Target Ownership:

During the Development Phase, the Company is expected to have authorized and issued Class A-1 and Class A-2 membership units.  The Company may also have authorized additional classes of membership units to be issued in the future for additional financing.

Class A-1 Units and Class A-2 Units will have identical rights and preferences, except that Class A-2 Units have limited voting rights and no rights to manage or operate the Company (see “Management of the Company” below).  All of the authorized Class A-1 Units shall be owned by ENA (see “ENA Commitment” below), and Investors will own all of the issued and outstanding Class A-2 Units. At the conclusion of the development period, all outstanding Class A-1 and Class A-2 Units shall be automatically converted on a one-for-one basis into Class A-3 Units, which will represent all of the outstanding common equity of the Company.  All A-3 Units will have identical voting and economic rights and interests.   

The Company anticipates that upon completion of the offering, the equity of the Company will be owned approximately as follows (the following are estimated percentages only, and the final allocation may differ depending upon the results of the site development and producer response):

· 55% by producers

· 30% by ENA

· 15% by employees 

The actual allocation of the ownership among producers cannot be determined at this point, and the Company is not targeting any particular allocation.  However, ENA anticipates that equity held by producers would be owned by approximately 25 investors initially, with three to five producers subscribing for the maximum 5% each.    





Definitive Agreements: 

Agreements governing the Investors’ acquisition of their Units will include a Subscription Agreement, a Product Commitment, a Member’s Agreement, a Unitholders’ Agreement, and the LLC Agreement (collectively, the “Definitive Agreements”, all of which are described below).  





Closing Date:

The closing of all equity subscriptions will occur on a date to be selected by ENA, but in no event later than May 31, 2000.





INVESTOR COMMITMENTS:





Product Commitment:

In consideration for its equity interest, in addition to the Cash Subscription Price, each Investor will agree to sell a minimum specified volume of its production on the Company’s website over each of the following three (3) years, with the minimum committed volume increasing by a specified percentage each year.  Each Investor’s product commitment shall automatically renew for subsequent terms of one year each, with the minimum required volume adjusted for each term based upon the volume of production traded on the Company’s website.  An Investor may cancel its  commitment with one year’s advance notice, but no Investor may cancel its commitment for the initial three-year term (i.e., an Investor may cancel its commitment for the fourth year by notice to the Company on or before the end of the second year, and may cancel its commitment for the fifth year by notice to the Company on or before the end of the third year).   

Each Investor will agree to post spot and index-based term volumes with quarterly pricing points for the initial term.  Each Investor will also agree to keep its offerings current and transactable, provide customers with technical assistance and follow-up on all sales, and will be required to dedicate such resources as shall be necessary to perform its obligations under the Definitive Agreements.





Determination of Product Commitment:

The Company will determine (i) the total volume of pulp and paper products that will be required in order to generate a target level of revenues, (ii) the overall mix of pulp and paper products that will be required in order to commence operations, and (iii) the relative values of the various pulp and paper products that may be committed to the Company.  Based upon such information, the Company will be able to determine the percentage equity interest that may be acquired by any particular producer in exchange for such producer’s commitment of specified products in specified volumes, and will negotiate each Investor’s Product Commitment based upon the Company’s requirements and the Investor’s individual product mix and intended level of equity participation.  The Company’s marketing plan includes a “Product Commitment Worksheet” that the Investor will use in order to determine its Product Commitment and equity participation.  





Remedies for Breach of Product Commitment:

The Product Commitment will be a legally binding contract providing the Company with appropriate remedies for the Investor’s non-performance, including but not limited to liquidated damages (including the Company’s cost of cover and commission), specific performance, or forfeiture of the Investor’s equity interest in the Company.





ENA COMMITMENTS:





Services Agreement:

The Company and ENA will enter into a Services Agreement pursuant to which ENA will provide or obtain all products and services that the Company requires for its operations during the Development Phase, including but not limited to:

· development of the Company’s website in accordance with the marketing  plan;

· management of the day-to-day business and operations of the Company;

· selection of third party suppliers and negotiation of supply and services agreements;

· sales, marketing and advertising;

· accounting and financial recordkeeping and reporting;

· back office services (deal clearing, confirmations and contracts, invoicing, and reporting);

· legal services;

· computer systems support; and

· selection (subject to Member approval) and development of management team (see “Management Team” below)

The Services Agreement will also provide that ENA will provide (or cause to be provided through an affiliate or third party) the following services (the marketing plan describes these functions in greater detail):

· management and administration of credit intermediation;

· price risk management and other derivatives products.
Terms and conditions of the Services Agreement, including compensation to ENA,  are currently under consideration, but will generally be comparable to those prevailing in the market for similar services. 

ENA shall not be required to make a Product Commitment.





ENA Equity Investment:

ENA shall acquire an approximate 30% equity interest in the Company for a Cash Subscription Price of $500,000 per 1%, less ENA’s expenses incurred in connection with the formation of the Company and the development of the website.  To the extent that such development expenses exceed Enron’s Cash Subscription Price,  the Company will reimburse ENA for the amount of development expenses in excess of such Cash Subscription Price (for instance, ENA would pay $15,000,000 for a 30% equity interest, less development expenses; to the extent that development expenses exceeded $15,000,000, ENA would not pay any cash to the Company for its equity interest, and the Company would reimburse ENA for the amount of development expenses in excess of $15,000,000).





MANAGEMENT OF THE COMPANY





Development Phase -- Managing Member:

During the Development Phase, the Company shall be a member-managed limited liability company, and ENA (or its designee which shall be a wholly-owned subsidiary of ENA) shall be the sole holder of 100% of the Class A-1 membership units of the Company and sole managing member of the Company (see “Capitalization of the Company” and “Management of the Company” below).  







The Managing Member shall have the exclusive authority to manage and control the business and affairs of the Company, subject to the consent of holders of the Units with respect to major decisions (including but not limited to sale of all or substantially all of the assets of the Company, or a significant change in the primary line of business).

It is not currently anticipated that the Company would have employees during the Development Phase, but that all services required by the Company would be provided by ENA or its affiliates or third parties pursuant to services agreements.  However, the Managing Member would have the authority to staff the Company and obtain necessary services in the manner that it deems most appropriate to facilitate development of the Company and its business during the Development Phase. 







Removal of Managing Member:

The Managing Member may be removed only for cause and by the holders of a supermajority of the Units. 





Investor Committee:

During the Development Phase, each Investor shall be entitled to appoint a representative to the Company’s Investor Committee, which shall monitor  in the development of the website and the Company’s business and to make recommendations to and provide input to the Managing Member regarding the development of the Company and the website.  The Investor Committee shall not, however, have any decision-making authority or exercise any managerial or operational control over the Company.  The Investor Committee shall meet on a regular basis (no more frequently than every month), either in person or by telephone.  The Investor Committee will have no further role upon completion of the Development Phase.  
In addition to the Investor Committee, ENA anticipates that it will consult with other parties (which may or may not be ENA affiliates) regarding the development of the site, including technology providers, financial and market consultants, and other parties that ENA regards as key constituencies (including but not limited to potential buyers and other buy-side users of the website, logistics providers, and information providers) for advice and input on the development of the Company and the website.   





Post-Development Phase:  Board of Directors and Management Team:

Upon conclusion of the development phase, the Company shall convert from a member-managed to a manager-managed limited liability company, and will thereafter be managed by a Board of Managers and the Management Team.  The Board of Managers will consist of at least five members, and will be structured so as to enhance the neutrality and independence of the website.  This may be achieved with, among other things, staggered terms for Board members, requirements for “outside” manager representation on the Board,  requirements for disclosure of transactions with affiliates of the Company,  limits on Manager’s affiliations with investors in the Company, and requirements for representation by key constituencies (i.e., buyers).
ENA will undertake pursuant to the Services Agreement to identify personnel that would assume managerial control of the Company at the conclusion of the Development Phase (the “Management Team”).  ENA’s selection of the senior members of the Management Team will require the approval of holders of a majority of the Units.  ENA will be responsible for all other aspects of establishing the Management Team, including negotiation of employment contracts and establishing personnel and compensation policies. 





INVESTOR RIGHTS AND OTHER AGREEMENTS:





Rights to Information:

Investor shall be entitled to receive certain information, including financial and operating information, at specified intervals, with information regarding the development of the website provided to investors on a weekly basis during the Development Phase.  Information would be provided subject to confidentiality restrictions contained in the Unitholders’ Agreement, legal restrictions (including antitrust considerations), and website independence and neutrality considerations





Transfer Rights:

Members may transfer Units to certain affiliates (including parent entities and wholly-owned or commonly controlled subsidiaries) without restriction.  Other transfers (for instance, in connection with a sale of all or substantially all of a Member’s assets) will be permitted under certain conditions to be defined.  Other transfers shall be subject to rights of first refusal, tag along rights, and drag along rights in favor of other Members and other restrictions to be determined.  All transfers must be made in compliance with applicable securities and other laws.  













Registration Rights:

Registration rights standard for privately-held entities, with the first demand registration that results in an initial public offering occurring only with the consent of a specified percentage of unitholders and only if the offering is expected to yield a certain level of proceeds.  Subsequent demand and piggyback registration rights, with customary priorities, restrictions, and limitations to be negotiated.





TRANSACTION DOCUMENTATION/DEFINITIVE AGREEMENTS:





Subscription Agreement:

Each Investor shall be required to execute a subscription agreement pursuant to which the Investor agrees to acquire its equity interest in the Company.

The Company shall make representations and warranties that are customary for transactions of this nature, including but not limited to:

· corporate existence and qualification;

· organizational documents;

· corporate and governmental authorization;

· authorization and issuance of securities;

· financial statements and condition (including capitalization);

· compliance with laws

· consents and approvals;

· no material litigation or contingencies;

· taxes;

· ownership and control;

· qualifications for private placement exemption. 

The Investor shall make representations and warranties that are customary for transactions of this nature, including but not limited to:

· corporate existence and qualification;

· corporate and governmental authorization;

· no material litigation;

· access to information regarding the Company;

· additional representations and warranties necessary to qualify the transaction for a private placement exemption under the U.S. securities laws.







Unitholders’ Agreement:

Upon acquisition of its equity interest in the Company, each Investor would execute the Unitholders’ Agreement, which would provide for the Investors rights to information regarding the Company; rights to transfer of its equity; registration rights; etc.  The Unitholders’ Agreement would also include a business opportunity agreement with respect to other business activities conducted by the Unitholders. 





Members’ Agreement:

Each Investor will execute an agreement governing access to and use of the website, which will be required of all users.





Conditions to Closing:

Usual and customary for transactions of this nature, including but not limited to the following:

· all Definitive Agreements in full force and effect; 

· all representations and warranties in the Definitive Agreements shall be true and correct;

· the Company shall have obtained commitments for 25% of volumes;

· there shall be no order, statute, law, regulation, etc. prohibiting the transactions contemplated by the Definitive Agreements;

· compliance with laws;

· receipt of necessary legal opinions.







Confidentiality and Publicity:

The Company will make an announcement upon execution of this letter of interest  regarding the execution of this letter of interest, the proposed transaction, and the participants, which shall be reasonably acceptable to the Investors.  During the Development Phase, the Managing Member shall have sole authority to disclose information or make press releases or public announcements on behalf of or with respect to the Company, and no Investor shall be permitted to make such announcements or disclosures except in limited circumstances (legal compulsion, stock exchange rules, etc.).





Expenses:

Investor shall be responsible for payment of its own legal and professional fees, expenses, and transaction costs incurred in connection with the evaluation and negotiation of the proposed Transaction and the Definitive Agreements.  





Governing Law:

The Company will be formed under the laws of the State of Delaware.  The Definitive Agreements will be governed by the laws of state(s) to be determined.

THE SUMMARY OF TERMS SET FORTH IN THIS TERM SHEET IS NOT COMPLETE AND ALL-INCLUSIVE OF THE TERMS OF THE PROPOSED TRANSACTION, IS FOR DISCUSSION PURPOSES ONLY, AND DOES NOT PURPORT TO CREATE AND IS NOT INTENDED TO CRATE A BINDING OR ENFORCEABLE CONTRACT BETWEEN THE PARTIES OR ANY DUTY ON THE PART OF ANY PERSON TO NEGOTIATION TOWARD A BIDING CONTRACT.  THE PARTIES MAY TERMINATE DISCUSSIONS AND NEGOTIATIONS REGARDING A POSSIBLE TRANSACTION AT ANY TIME WITHOUT CAUSE AND WITHOUT ANY LIABILITY WHATSOEVER, AND THIS SUMMARY MAY NOT BE RELIED UPON BY ANY PERSON AS THE BASIS FOR A CONTRACT BY ESTOPPEL OR OTHERWISE.

