This Agreement is made on [             ] 2000 between:

(1) ENRON NORTH AMERICA CORP. (“Enron”); and

(2) [                                      ], (“Counterparty”).

Whereas:
Enron and Counterparty anticipate entering into Back-to-Back Transactions the purpose of which is to replicate each Customer Transaction (save for provisions relating to margin, collateral or credit support) and, thereby, to transfer the whole of the market risk relating to Customer Transactions to Counterparty. 

In consideration of the foregoing and for other good and valuable consideration, Enron and Counterparty agree as follows:
1 Interpretation

In this Agreement, including the Schedules, the headings shall not affect its interpretation and, unless the context otherwise requires:

Applicable Law means in relation to any Party, all laws and regulations that are applicable to that Party, including, without limitation, any regulations, requirements, stipulations or conditions made by any professional or regulatory organisation or association of which the Party is from time to time a member or to which the Party is subject from time to time;

Affiliates means in relation to either Party, any entity controlled directly or indirectly by the Party, any entity that controls directly or indirectly the Party or any entity directly or indirectly under common control with the Party. For this purpose “control” of any entity or Party means ownership of a majority of the voting power of the entity or Party;

Back-to-Back Transaction means, in respect of each Customer Transaction a transaction entered into between Enron and Counterparty which is on the same terms as that Customer Transaction, except insofar as is necessary to reflect (i) the fact that the identity of the parties to it are different and Enron shall take the place of the relevant Counterparty and Counterparty shall take the place of Enron, (ii) the exclusion of any terms relating to the calculation and/or payment or delivery of margin, collateral or credit support (however described) and (iii) the accounts to which payments and deliveries are to be made;

Business Day means a day (other than Saturday or Sunday) on which banks are generally open for business in New York, Chicago and Houston;

Change to Services means the process for management of changes to the Services set out in Clause 3.5;

Customer means any entity that has entered into a Customer Transaction;

Customer Transaction means any transaction entered into between Enron and a Customer which (a) Enron’s records indicate it originated as an EnronOnline product, and (b) remains to be performed by either or any party to it (in whole or in part);

Defaulting Party has the meaning given to it in Clause [12] of this Agreement; 

Default Notifying Party has the meaning specified in Clause [12] of this Agreement; 

Default Termination Notice has the meaning specified in Clause [12] of this Agreement;

Fees has the meaning defined in Clause 4 of this Agreement;

Last Settlement Date has the meaning defined in Clause 12.3 of this Agreement;

Losses means all losses, liabilities, costs (including, without limitation, reasonable legal costs), charges, expenses, actions, proceedings, claims and demands;

Non-Defaulting Party has the meaning given to it in Clause [12] of this Agreement;

Parties means Enron and Counterparty; and

Services means the services described in the Schedule.

2 Back-to-Back Transactions

Each Back-to-Back Transaction shall be automatically entered into between Enron and Counterparty as of the time at which the corresponding Customer Transaction is entered into between Enron and a Customer.  Enron shall promptly send Counterparty copies (whether held in writing, electronically or otherwise) of the documentation constituting such Customer Transaction.

3 Functions to be carried out by the Parties

3.1 Services

(a) Counterparty shall, during the term of this Agreement, provide the Services to Enron upon and subject to the provisions of this Agreement. Where the provision of the Services requires changes such changes shall be governed by Change to Services.

(b) Counterparty shall obtain and maintain in force all memberships, licences, approvals or qualifications it requires to perform its functions under this Agreement and shall comply with all Applicable Law.

(c) Counterparty will perform its functions under this Agreement in such a way that it does not cause Enron to breach any Applicable Law.

3.2 Additional Services

Counterparty will provide such Additional Services as it agrees with Enron from time to time (such agreement not to be unreasonably withheld or delayed). The Schedule shall be signed on behalf of Counterparty and Enron and thereupon shall be deemed to be appended hereto and shall henceforth be included in the Services. The provisions of this Agreement shall apply to the provision of all such Additional Services in the same way as they apply to the other Services.

3.3 Enron obligations

Enron agrees:

(d) to provide Counterparty as soon as reasonably practicable with all records and other information which Counterparty may from time to time reasonably request to enable it to perform its obligations hereunder;

(e) to obtain and maintain in force all memberships, licences, approvals or qualifications required by any Applicable Law in relation to the activities which Enron undertakes in relation to the Customer Transactions;

3.4 Duties of Counterparty

Counterparty shall perform its obligations under this Agreement with all reasonable care, skill and diligence and shall deploy such suitably qualified personnel and other resources as may be necessary for the efficient and timely performance of the Services.

3.5 Change to Services

(f) Enron may at any time request changes in the Services.

(g) Counterparty will not be obliged to agree to any requested change but will not unreasonably withhold its agreement to such request.

(h) Counterparty will respond in writing to or will meet to discuss any requested changes as soon as practicable and in any event within five Business Days following receipt of the request.

(i) Until such time as any change is formally agreed Counterparty will, unless otherwise agreed, continue to provide the Services as if such change had not been requested.

(j) Any agreement to a requested change will become valid as an amendment to this Agreement only when confirmed in writing.

3.6 Access to Records

(k) All records maintained by Counterparty pursuant to the performance of the Services (including data stored on computer tapes or disks pursuant to this Agreement and all other accounts, books, vouchers, correspondence, papers, internal audit files and other material supplied by, prepared for or belonging to Enron) shall remain the property of Enron. On the termination of this Agreement for any reason, Counterparty shall return all such property to Enron. 

(l) Enron may appoint its servants or agents, and may permit anyone pursuant to any Applicable Law to inspect, examine and verify at the offices of Counterparty all accounts, books, vouchers, correspondence, papers and other material relating to any of the Services that are to be performed by Counterparty under this Agreement, the application of any money belonging to Enron that is paid, received or delivered by Counterparty pursuant to this Agreement and the operation of bank accounts of Enron by Counterparty pursuant to this Agreement. Counterparty shall, whenever required on reasonable notice, give such persons access to its offices for such purposes during Counterparty’s normal business hours.

Counterparty will allow Enron, its directors, employees or agents and any regulatory authority specified by Enron, to carry out audits and other inspections of the performance of the Services, at such intervals as may reasonably be required by Enron from time to time 

3.7 Extracts of management reports

Within two days of receiving from its external auditors the final version of the management report prepared as part of Counterparty’s statutory audit process, Counterparty shall notify Enron if such management report contains any information regarding the Services and shall provide a reasonable summary of such information.

3.8 Contract for services

Any employee of Counterparty that is engaged in the carrying out of Services shall not thereby become an employee of Enron. 

3.9 Communication with Counterparties 

To the extent that Counterparty has any contact with a Customer in connection with the carrying out of the Services, Counterparty shall make clear to that Customer the capacity in which it is acting. In carrying out the Services and with any communication with Customers, Counterparty shall comply with any instructions given by Enron with regard to informing the Customer of the capacity in which Counterparty is acting.

3.10 Authority
Neither Counterparty nor any director, employee or agent shall take any action on behalf of Enron beyond the provisions of this Agreement, including, without limitation, executing any document on behalf of Enron.

3.11 Complaints
Counterparty shall notify Enron in writing as soon as it becomes aware of any claim against Counterparty or any Affiliate in connection with the Services and Counterparty will also notify Enron of all complaints notified to it concerning the business or operations of Enron or any Affiliate (other than claims from directors, employees or agents of Counterparty) and Counterparty shall co-operate with Enron in dealing with such claims and complaints and shall provide Enron with such information relating to such claims as Enron may reasonably require. In addition, Counterparty shall take or procure to be taken such action as Enron may reasonably request to avoid, dispute, resist, appeal, compromise or defend such claim.

4 Fees

Subject to Clause 12, Counterparty shall pay to Enron fees as follows [Enron to complete].

5 Satisfaction of obligations

To the extent that, pursuant to the performance of the Services, Counterparty makes a payment or delivery, as the case may be, to a Customer under a particular Customer Transaction, then such payment or delivery shall be deemed to satisfy Counterparty’s equivalent obligations to Enron under the corresponding Back-to-Back Transaction.  To the extent that, pursuant to the performance of the Services, Counterparty receives a payment or delivery, as the case may be, from a Customer under a particular Customer Transaction, then such payment or delivery shall be deemed to satisfy Enron’s corresponding obligations to Counterparty under the corresponding Back-to-Back Transactions.

6 Representations and warranties

Each Party represents and warrants to the other that:

(m) this Agreement has been duly authorised, executed and delivered by it and constitutes valid and legally binding obligations of it;

(n) no action or thing is required to be taken, fulfilled or done (including, without limitation, the obtaining of any consent or licence or the making of any filing or registration) for the entry into and performance of this Agreement; and

(o) its execution and delivery of, and its performance of its obligations under, this Agreement will not result in a breach of:

(i) any provision of its memorandum or articles of association; or 

(ii) any material agreement, licence or other instrument or any order, judgment or decree of any court, governmental agency or regulatory body to which it is a party or by whose rules or requirements it is bound; and

(p) none of the events referred to in Clause 12.1 has occurred with respect to it and is continuing.

Counterparty represents and warrants to Enron that it has in place back-up and contingency procedures which are designed to preserve all data held in computerised form and that such procedures comply in all material respects with any applicable regulatory requirements.

7 Indemnity 

Each party shall indemnify the other (on an after tax basis) for:

(q) any liability which either Party incurs as a result of a breach or an alleged breach of a Back-to-Back Transaction or this Agreement which is caused by a breach by the other Party to this Agreement (including, without limitation, any costs incurred in settling any claim which is made in respect of such breach or alleged breach); and 

(r) any Losses which either Party reasonably incurs in investigating the validity of, or disputing or defending, any claim which is made in respect of such breach or alleged breach by the other Party.

8 Whole Agreement

This Agreement contains the whole agreement between the Parties relating to the subject matter of this Agreement at the date hereof. Each Party acknowledges that it has not been induced to enter into this Agreement by any warranties, representations and undertakings not incorporated into this Agreement, and so far as is permitted by law and except in the case of the fraud of any other Party, hereby waives any remedy in respect of such warranties, representations and undertakings.

9 Non-reliance

The arrangements between the Parties contemplated by this Agreement are entered into on the basis that each Party has the capability to make, and has made, an independent decision on the risks involved in them, and their appropriateness for it. Each Party represents and warrants to the other Parties that it has taken whatever tax, accounting, regulatory, legal, financial and other advice it considers necessary and will not be relying on the other Parties to assess on its behalf, or to advise it about, the merits or suitability of these arrangements. Therefore, no Party assumes any fiduciary or other responsibility for advising any other Party about its suitability, or the suitability of any particular transaction, or for giving it all the information it may need in order to decide whether to enter into them (except for any responsibility expressly agreed on in writing). 

10 Confidentiality 

Each of the Parties agrees that any information relating to a Customer Transaction or a Back-to-Back Transaction or the existence of this Agreement and any information obtained pursuant to this Agreement shall be kept confidential and shall not be disclosed by it except to the extent that such disclosure is (a) necessary to enable it to perform its obligations under this Agreement, (b) required by Applicable Law, (c) requested by any regulatory authority to whose rules or requirements it is subject, (d) made to its Affiliates or professional advisers by it, (e) in relation to information which has come into the public domain otherwise than as a result of a breach by it of this Clause [10] [or (f) in relation to the disclosure to a particular Customer to a Customer Transaction of the part of Schedule which relates to that Counterparty]. 

11 Assignment 

This Agreement shall be binding on and ensure to the benefit of the Parties and their respective successors and permitted assignees and transferees but no Party may assign, transfer or delegate all or any part of its rights or obligations under this Agreement without the prior written consent of the other Party, except that either Party (the “Assignor”) may assign, transfer or delegate any of their respective rights and obligations under this Agreement or any Back-to-Back Transaction to any Affiliate provided that such Affiliate undertakes to perform the obligations of the Assignor under this Agreement or, as the case may be, under such Back-to-Back Transaction and the Assignor remains bound by those obligations.

12 Termination

12.1 Termination upon default

(s) Either Party (the “Default Notifying Party”) may terminate this Agreement at any time by written notice (the “Default Termination Notice”) to the other Party if either

(i) such other Party is in material breach of its obligations under this Agreement and either that breach is incapable of remedy or it shall have failed to remedy that breach to the reasonable satisfaction of the other Party within 30 calendar days after receiving written notice requiring it to remedy that breach; or

(ii) such other Party is a Defaulting Party in accordance with the provisions of any Back-to-Back Transaction.

(t) Any Default Termination Notice given under Clause 12.1 shall identify the ground for termination and shall specify a period of not less than two Business Days from the date of the notice at the end of which period this Agreement shall terminate, save where earlier termination is required by any Applicable Law in which case termination shall take place at the earlier time so required.

(u) At the election of the Default Notifying Party, as specified by the Default Notifying Party in its Default Termination Notice any or all of, the following shall occur:

(iii) the operation of Clause 2 of this Agreement shall cease;

(iv) any right under Section 7 of the terms of any Back-to-Back Transaction may be exercised by the Default Notifying Party as if the Default Notifying Party were the Non-Defaulting Party (despite any provision to the contrary in those terms);

(v) any or all of the Back-to-Back Transactions shall be terminated in accordance with Section 7.2(c) of the terms of the relevant Back-to-Back Transaction and the Party other than the Default Notifying Party shall be the Defaulting Party (as defined in the Back-to-Back Transaction); and/or

(vi) the provision of Services by Counterparty to Enron shall cease.

In the case that the Default Notifying Party shall elect for the occurrence of the events in all of paragraphs (i), (iii) and (iv), then any accrued and unpaid fees arising in accordance with Clause [4] of this Agreement shall be paid on the last to occur of these events. Enron may set off those fees against any other amount owing to it.

(d)
The Party other than the Notifying Party shall indemnify, defend and hold harmless the Notifying Party from and against all costs an expenses incurred by the Notifying Party as a result of a Default and incurred in the exercise of any remedies under a Transaction (including without limitation legal fees and expenses reasonably incurred , court costs, collection costs, interest charges and other disbursements).

13 Survivorship

All remedies, exclusions of remedies and limitations under this Agreement shall survive termination of this Agreement. 

14 Time of the essence

Any time, date or period referred to in this Agreement may be extended by mutual agreement between the Parties, but as regards any time, date or period originally fixed or any time, date or period so extended time shall be of the essence.

15 No waiver

Except as otherwise provided in this Agreement, no failure or delay to exercise any power, right or remedy under this Agreement shall operate as a waiver thereof, nor shall any single or partial exercise or waiver of any such power, right or remedy preclude its further exercise or the exercise of any other power, right or remedy. Except as otherwise provided in this Agreement, the powers, rights and remedies provided in this Agreement are cumulative and not exclusive of any powers, rights or remedies provided by law.

16 No partnership

Nothing in this Agreement shall constitute a partnership between the Parties.

17 Notices

17.1 In Writing

Any notice or other communication which is required to be given or served under or in connection with this Agreement shall be in writing and shall be sufficiently given or served if delivered or sent to a Party at its address stated above (or, as the case may be, any other address notified to the Party making the communication, in accordance with this Clause 17) and marked for the attention of the Legal Department.

17.2 Delivery 

Any such notice or other communication shall be delivered by hand or sent by courier, fax or prepaid first class post. If sent by courier or fax such notice or communication shall conclusively be deemed to have been given or served at the time of despatch. If sent by post such notice or communication shall conclusively be deemed to have been received two Business Days from the time of posting.

18 Costs and expenses

Each Party shall bear its own costs and expenses in connection with the negotiation, preparation, and entering into this Agreement. 

19 Counterparts

This Agreement may be executed in any number of counterparts, each of which shall be deemed an original, but all the counterparts shall together constitute one and the same instrument.

20 Governing law

This Agreement and the documents to be entered into pursuant to it, shall be governed by and construed in accordance with the law of Texas.

In witness whereof this document has been duly executed as of the date stated at the beginning.

	ENRON NORTH AMERICA CORP.


By:


	
	


	[Counterparty]

By:


	
	

	
	
	


Schedule [TO BE COMPLETED BY ENRON]

Services

	Product -  
	Performance Dates
	Detail of Function for that Product

	
	Weekly
	Monthly
	Quarterly
	Other
	

	
	
	
	
	
	

	1 Confirmations
	
	
	
	Promptly after trade date
	Counterparty shall prepare a Confirmation on Enron’s letterhead and send to Customer

	
	
	
	
	Within 5 Business Days of trade date
	Counterparty will arrange for the Confirmation to be executed by the Customer and Enron (either by a Designated Signatory or otherwise)

	
	
	
	
	Within one Business Day of execution of the Confirmation
	Counterparty shall send to Enron a copy of the executed Confirmation

	2 [Valuations]
	[Yes]
	
	
	
	

	3 Settlement
	
	
	
	
	

	
	
	
	
	5 Business Days before the relevant Settlement Date
	Counterparty will inform Enron of the estimated payments and deliveries due on the settlement date. 

	
	
	
	
	On the Settlement Date
	Counterparty shall settle the Customer Transaction on behalf of Enron in accordance with its terms

	
	
	
	
	One Business Day following relevant Settlement Date
	Counterparty shall confirm in writing the settlement which took place to Enron


Schedule Definitions

	“Confirmations”
	means a confirmation between Enron and a Customer which confirms the terms for a Customer Transaction.

	“Designated Signatory”
	means a director, employee or agent of Counterparty that is authorised to sign documents on behalf of Enron.

	[“Market Value”
	means the mid-market value as computed by Counterparty by reference to traded prices available in the market.]

	“Performance Date”
	means the date specified under the column headed “Performance Date” in this Schedule.

	[“Quarter”
	means end of March, June, September and December in each year.]

	“Product”
	means the product specified under the column headed “Product” in this Schedule.

	“Settlement Date”
	means the date on which settlement is due to be made under the Confirmation unless otherwise specified in this Schedule.

	[“Valuation Date”
	means the relevant date specified under the heading “Performance Date” in this Schedule.]
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