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BADGER WASH GAS PLANT

OPERATING SERVICES AGREEMENT 
This Operating Services Agreement ("Agreement") is entered into this ____ day of November, 2001 between, Crescendo Energy, LLC, a Delaware limited liability company (“CLIENT), and BCCK Operations Incorporated, a Texas Corporation ("BCCKOP").

WHEREAS, CLIENT has previously acquired certain interests in Natural Gas Properties in the Badger Wash Field in Mesa County, Colorado and in the San Arroyo Field in Grand and Unitah Counties, Utah,

WHEREAS, CLIENT has entered into a NITECH( FACILITY PURCHASE AND CONSTRUCTION AGREEMENT dated June 30, 2000 ("P&C Agreement") with BCCK Engineering, Incorporated ("BCCK"), which company is an affiliate of BCCKOP due to common ownership.  The P&C Agreement is a distinct contract from this Agreement and,

WHEREAS, CLIENT desires to engage BCCKOP, and BCCKOP desires to be engaged by CLIENT, to provide certain Operating Services with respect to the Facility as hereafter defined,

NOW, THEREFORE, in consideration of the mutual covenants set forth herein, and intending to be legally bound hereby, CLIENT and BCCKOP hereby agree as follows:

1.0
Definitions
The following terms and phrases when capitalized and used in this Agreement shall have the following meanings.  A defined term or phrase has its defined meaning throughout this Agreement and each Schedule to this Agreement, regardless of whether it appears before or after the place where it is defined.

"Agreement" shall mean this Badger Wash Gas Plant Operating Services Agreement #2401 including all Schedules attached hereto.

"Annual Operating Budget" shall mean the budgeted total operating cost for the Facility, including without limitation, all Operating Services to be performed by BCCKOP in any given Operating Year as such budget is more specifically defined in Section 1.0 of Schedule "B" (Budget and Commercial Terms) of this Agreement.

"CLIENT" as used in this Agreement shall mean Crescendo Energy, LLC and shall include the successors and/or assigns of such Party.

"Daily Operating Account" shall mean a bank account in the name of BCCKOP for the purpose of conducting daily financial business as defined in Section 2.2 of Schedule "B" of this Agreement.


"Effective Date" shall mean the date set forth above in the first paragraph of this Agreement.

"Emergency Event" shall mean an event that is unscheduled or unusual that would impose an imminent harzard to people, loss or damage to the Facility or related equipment or property, or loss of production.

"Facility" shall mean the Badger Wash Gas Plant (“BWGP”) and all appurtenant equipment (i) constructed pursuant to the P&C Agreement and inside the plant fence, including without limitation, all plant piping, instrumentation, metering, compression, interconnecting piping, power and control conduit and wiring, foundations, and insulation associated with the Facility; and (ii) interconnecting piping from BWGP to the NWPL interconnect and other future interconnects, and (iii) specifically excluding gathering system piping feeding gas to BWGP.

"Facility Accounts" shall mean collectively the Daily Operating Account and the Monthly Operating Account.


"Force Majeure" shall mean any causes beyond the reasonable control of the Party affected and without fault or gross negligence as more fully defined in Section 14.1 (Definition of Force Majeure) of this Agreement.

"Industry Standards" shall mean design and installation codes, guidelines, and recommended practices generally accepted in the gas processing industry, which include relevant portions of the following:

· ANSI B31.3 "Chemical Plant and Petroleum Refinery Piping" 

· ANSI Bl 6.5 "Pipe Flanges and Flanged Fittings"

· ASME Boiler and Pressure Vessel Code - Section Vill Division 1

(all pressure vessels shall be Code Stamped and registered with the National Board)

· AISC "Specification for Design, Fabrication, and Erection of Structural Steel for Buildings"

· NFPA 85 'Prevention of Furnace Explosions in Natural Gas Fired Furnaces"

· ASCE 7-88 "Minimum Design Loads in Buildings and Other Structures"

· API RP520 "Recommended Practice for the Design and Installation of Pressure

· Relieving Systems in Refineries" (Relief Valve Sizing)

· API RP530 "Recommended Practice for Calculating Heater Tube Thickness in Petroleum Refineries" (Regen Gas Heater)

· TEMA "Tubular Exchanger Manufacturers Association" (Heat Exchangers)

· National Electrical Code

"Laws" shall mean all federal, state, and local statutes, laws, rules, regulations, ordinances, orders and decrees applicable to the operation of the Facility and BCCKOP's performance under this Agreement.


"Monthly Operating Account" shall mean a bank account in the name of BCCKOP to cover monthly operating expenses as more fully described in Section 2.1 of Schedule "B" of this Agreement.

"Notice" shall mean a written communication between the Parties required or permitted by the Agreement conforming to the requirements of Section 25 (Notices) of the Agreement.

“Operations Implementation Date” shall mean the date on which BCCKOP officially takes over as Operator of the Facility, which shall be on the Mechanical Completion Date of the Facility as defined in the P&C Agreement or such other date as the Parties agree to in writing.

"Operating Fee" shall mean BCCKOP's compensation on a fixed percentage of actual costs incurred basis for providing the Operating Services to CLIENT pursuant to this Agreement and described in more detail in Section 4.0 of Schedule "B”.

"Operating Services" shall mean all actions and activities performed by BCCKOP as necessary toprocess the natural gas streams using the Facility including but not limited to operations, surveillance, maintenance (as set forth in Section 4.0 of this Agreement), and associated financial and administrative tasks in accordance with the terms and conditions of this Agreement.  The Operating Services are more specifically set forth on Schedule F attached hereto.

"Operating Year" shall mean the period beginning October 1 of any calendar year and ending September 30 of the next calendar year, or as otherwise directed by CLIENT.

"Operator" shall mean the company of record that has control of all activities for the Facility on the Subject Property, including that of third parties, Subcontractors, and employees and agents of owners.

"Party or Parties" shall mean CLIENT and/or BCCKOP.

"P&C Agreement" shall mean the Nitech( Facility Purchase and Construction Agreement executed on June 30, 2000, between CLIENT and BCCK Engineering Incorporated, together with any amendments thereto.


"Prime Rate" shall mean, as of any date of determination, the interest rate published by the Wall Street Journal, Eastern Edition, on the day in question in its Money Rates, provided, if no such rate is published on a certain day, the interest rate published on the most recent day will apply.

"Quarterly Period" shall mean any three-month calendar quarter (January-March, April-June, July-September, October-December) in any given Operating Year.


"Start-up Costs" shall mean those costs which are described as being necessary for BCCKOP to prepare for and initiate, operation of the Facility, including but not limited to, personnel relocation, hiring fees, personnel physicals, safety equipment and training, down payments, spare parts, tools, computers and accessories, office furniture and supplies, legal and registration fees, leasing and other deposits, manuals, and insurance.

"Subcontractor" shall mean any third party that enters into an agreement with BCCKOP and performs certain work or services in furtherance of BCCKOP's obligations under this Agreement.

"Subject Property" shall mean the surface area associated with the Badger Wash Gas Plant owned or leased by CLIENT as further specified on Schedule A attached hereto.
"Termination Date" shall mean the date when, after Notice of Termination is given by either Party in accordance with Section 22.0, (Termination), of this Agreement BCCKOP ceases operation of the Facility and is no longer considered the Operator of the Facility.

2.0
Appointment of BCCKOP
CLIENT hereby engages BCCKOP to perform certain Operating Services in respect to the Facility pursuant to the terms hereof and, except as otherwise provided herein, hereby authorizes BCCKOP to perform all acts necessary or appropriate to operate the Facility as set forth in this Agreement.  BCCKOP accepts such appointment and agrees to perform its obligations under this Agreement in accordance with the terms and conditions hereof.

3.0
Term


This Agreement shall be in effect for a term of two (2) years from the Effective Date (the “Primary Term”) and shall remain in effect thereafter until terminated by either Party with ninety (90) days’ prior written notice to the other Party thereof.  During the Primary Term, CLIENT may terminate the Agreement effective immediately for any reason by paying to BCCKOP a one time payment of $90,000 if terminated during the first year of the Primary Term, or $45,000 during the second year of the Primary Term.  
4.0
Duties and Obligations of BCCKOP

Beginning on the Effective Date, BCCKOP shall be the Operator of the Facility, and conduct and direct and have full control of routine day to day operations for the Facility as permitted and required by, and within the limits of, this Agreement.  BCCKOP shall perform its duties and services and operate and manage the Facility as would a reasonable prudent operator exercising due care and diligence in accordance with business and operating practices recognized in the industry and Industry Standards, and shall comply with all applicable federal, state, and local laws, regulations, and ordinances with due consideration for the operation requirements of the CLIENT.  BCCKOP shall operate the Facility to allow CLIENT to continuously process, at all times, all produced gas supplied to the inlet of the Facility up to the maximum capacity of the Facility.  Prior to undertaking the Operating Services under this Agreement, BCCKOP has ascertained the nature and scope of the Operating Services, the type and magnitude of resources required to complete the Operating Services, and other matters which could reasonably be expected to affect the Operating Services. Failure by BCCKOP to become knowledgeable about or to discover matters which affect the Operating Services shall not relieve BCCKOP from its obligations under this Agreement.  
4.1
Supervision
BCCKOP shall conduct, direct and control the day-to-day operations of the Facility and perform such specific and general duties as are necessary including but not limited to the performance of the following specific duties:

· Supervise all acts necessary to perform BCCKOP's obligations under this Agreement,

· Supervise the purchase and use of all materials and supplies used for surveillance, maintenance, and operation,

· Arrange for and supervise activities of direct employees of BCCKOP, and

· Monitor and manage all activities of contractors and vendors, including BCCKOP Subcontractors required to perform BCCKOP's obligations under this Agreement.

4.2
Personnel
BCCKOP shall hire such personnel as may be required to manage and operate the Facility.  It shall be the responsibility of BCCKOP to hire, compensate, direct the method and manner of performance of their work, train, discipline and, when appropriate, discharge, all direct employees, contract personnel, and Subcontractors of BCCKOP utilized in the operation of the Facility.  The number of employees, whether direct or contract, used by BCCKOP in conducting operations hereunder, their selection, and the hours of labor and the compensation for services performed, shall be as determined by BCCKOP to fulfill its obligation under this Agreement.  BCCKOP shall be responsible for withholding and payment of all federal, state, and local taxes customarily deducted from payroll for its direct employees working on the Facility.

4.3
Training
BCCKOP shall adequately and continuously train all direct employees, and shall either train or ensure that contract personnel, and Subcontractors of BCCKOP are trained in all operational, environmental, and safety procedures as may be applicable to the performance of work by such direct employees, contract personnel, and Subcontractors of BCCKOP.

4.4
Maintenance
BCCKOP shall maintain the Facility and other equipment associated with the Facility in good operating condition with scheduled and unscheduled maintenance checks and repairs as required for safe operation and to allow CLIENT to continuously process at all times all produced gas supplied to the inlet of the Facility up to the maximum capacity of the Facility.  BCCKOP shall permit each component of the Facility to be used only for the purposes for which that component was designed and intended, including compliance with:

· such written operating standards as shall be required to enforce warranty claims for any material parts or equipment associated with the Facility, the terms and conditions of all insurance policies in effect at any time with respect to the Facility or any component part thereof, and

· recognized operating and maintenance practices in the industry.

4.5
Reporting Requirements and  Preparation and Submittal of Annual Operating Budgets
BCCKOP shall provide CLIENT with copies of Facility operating reports and data as deemed necessary by CLIENT including, but not limited to runtime reports, maintenance reports, daily process reports, downtime reports, accident reports, and all reports required by safety and environmental laws and regulations.

BCCKOP shall prepare and submit to CLIENT the Annual Operating Budget for CLIENT’s approval in accordance with Schedule "B" of this Agreement.

4.6
Other Duties
BCCKOP shall perform, as requested and/or authorized by CLIENT, such other financial, technical, and administrative duties as reasonably required for the operation of the Facility.  BCCKOP shall provide for such services either directly or through contract services.

BCCKOP shall review and respond in a timely fashion to all requests made by CLIENT relating to the Facility.

BCCKOP shall have no authority, duty, or right to receive proceeds or cash attributable to the Facility.  To the extent that BCCKOP receives any such payment, BCCKOP shall promptly remit same directly to CLIENT in the form received, properly endorsed to CLIENT.

5.0
Duties and Obligations of CLIENT
CLIENT, as owner of the Facility, shall comply with all applicable federal, state, and local laws, regulations, and ordinances although any failure of BCCKOP to comply with all applicable federal, state, and local laws, regulations, and ordinances shall not be imputed to CLIENT for purposes of this provision.

5.1
Payment of Invoices
CLIENT shall pay invoices and other sums when due under this Agreement to BCCKOP and in accordance with Section 6.0 (Compensation) and Schedule "B" (Budget and Commercial Terms) of this Agreement.  If CLIENT does not pay an entire invoice submitted by BCCKOP, CLIENT shall notify BCCKOP in writing at the time of the withholding of any or all payment of any invoice submitted by BCCKOP of any disagreement or dispute as to all or any portion of said invoice.  Additionally, CLIENT shall, in a timely manner, pay the undisputed portion of the invoice and promptly pay the disputed portion (or applicable part thereof) if and when the dispute is resolved in BCCKOP's favor.  Payment of any amounts by CLIENT shall not constitute a waiver of any of its rights or remedies to later dispute any such invoice set forth herein.  

5.2
Review and Approval of Proposals
CLIENT shall review and respond in a timely fashion to all requests prepared and submitted by BCCKOP that are associated with the operation of the Facility. Such proposals shall include, but not be limited to, training, safety improvements, tools, expense reduction projects, employment of Subcontractors, and purchase of personal computers, software, or other administrative tools.

5.3
Taxes
Except for federal, franchise, or other tax which is assessed on the net income of BCCKOP, CLIENT shall pay for directly (or reimburse BCCKOP promptly when due), any sales, use, property, excise, ad valorem, state and federal unemployment, federal insurance compensation (FICA), and any other taxes or charges (including interest and penalties) now or hereafter imposed by any governmental body or agency upon BCCKOP for the Facility and its operation.  No payment will be withheld by CLIENT for any taxes levied whether disputed or not.

6.0 Compensation

For the performance of the Operating Services as set forth herein, CLIENT will compensate BCCKOP on a fixed percentage of actual costs incurred basis as more specifically set forth in Schedule "B" attached hereto.  If CLIENT fails to pay any invoice or other sum when due to BCCKOP, CLIENT shall also pay to BCCKOP interest thereon from the due date of the payment to the date of payment at a rate equal to the then existing Prime Rate plus two percent (2%) or twelve and one-half percent (12.5%), whichever is more, unless such payment is the subject of a good faith dispute.  All payments by CLIENT hereunder shall be payable at the office address of BCCKOP set forth below, or at such other place as BCCKOP may designate in writing.  
7.0
Executive Advisory Board
CLIENT may, at its sole discretion, create an Executive Advisory Board (“EAB”) consisting of representatives from CLIENT, partners, and other major third parties involved in the Facility to review the overall operation of the Facility.  The purpose of the EAB will be to only review, provide input and suggestions, and provide a communication path between those parties represented on the EAB.

8.0
Accounting
BCCKOP books and records of account shall be prepared in conformity with Generally Accepted Accounting Principles (GAAP) consistently applied and in accordance with recognized oil and gas accounting industry standards.

9.0
BCCKOP'S Authorization and Budgets
9.1
General Authorization
BCCKOP shall make no expenditure relating to the Facility unless such expenditure (i) has been included in an approved Annual Operating Budget in accordance with Schedule "B" attached hereto, or (ii) is associated with an Emergency Event in accordance with Section 9.2.2 of the Agreement.  All expenditures are to be made directly to CLIENT’s account in accordance with Schedule “B”.
9.2
Expenditure Authorization
Subject to the limits set forth below, BCCKOP is authorized to make the following expenditures:

9.2.1
Purchase of Materials or Supplies and Hiring of Contract Personnel and Subcontractors
The purchase of any materials or supplies and the hiring of any contract personnel or Subcontractor necessary for the Operating Services and in accordance with an approved Annual Operating Budget.  BCCKOP shall notify CLIENT of any expenditure for materials or supplies, or contract personnel or Subcontractors not included in the Annual Operating Budget and request CLIENT’s prior approval for such expenditures.    BCCKOP shall be solely responsible for any expenditures incurred by BCCKOP that are not included in an approved Annual Operating Budget or incurred without the prior approval of CLIENT, except as set forth in Section 9.2.2 of this Agreement.




9.2.2 Emergency Event Expenditures

BCCKOP may authorize unscheduled maintenance or emergency expenditures if such expenditure is necessary immediately  due to the occurrence of an Emergency  Event.  BCCKOP shall immediately notify CLIENT of such Emergency Event and the amount, if any, of such expenditures made for an Emergency Event.

10.0 
Access to Facility Site
CLIENT shall provide BCCKOP and its agents and employees full and free access at all time to the Subject Property to provide the Operating Services under this Agreement.  BCCKOP shall utilize the Subject Property as reasonably prudent operators and in a good and workmanlike manner, shall direct their employees, agents, Subcontractors, and other personnel to not carry onto the Subject Property any firearms, and shall not permit their employees, agents or Subcontractors to otherwise utilize the Subject Property for any purpose other than as herein provided.

CLIENT, its partners, representatives, agents, or third parties shall not enter onto the Facility site without informing BCCKOP operating personnel.   All persons entering onto the Subject Property shall enter their names into a site log book and shall comply with all BCCKOP safety rules and operating procedures.

11.0
Insurance


· 
· 
· 
· 




11.1
BCCKOP Insurance

BCCKOP shall, beginning with commencement of the Operating Services or any portion thereof, procure and maintain throughout the course of this Agreement, insurance coverages of the types and in the amounts hereinafter set forth:

· Workers Compensation:  Workers Compensation Insurance in full compliance with laws of the state(s) where the Work is performed.  These policies shall be endorsed to provide: all states coverage, voluntary compensation coverage and occupational disease.  If the Work is to be performed on or near navigable waters, the policy shall include coverage for United States Longshoreman's and Harbor Worker's Act, Death on the High Seas, Jones Act, and all shall contain endorsement for borrowed servants.

Workers Compensation:
Statutory

· Employers Liability Insurance:
Employers Liability:

$1,000,000 Each Accident (Minimum)






$1,000,000 Disease Each Employee (Minimum)

· General Liability Insurance:  General Liability insurance, written on an occurrence form and providing coverage including but not limited to the following: explosion, collapse and underground (“XCU”) hazards; damage to property of others; contractual liability (particularly the applicable provisions of the Indemnity section of this contract; Contractor's protective liability (if subcontracting is authorized);  products and completed operations; and sudden and accidental pollution liability. 

Bodily Injury:


$1,000,000 Each Occurrence (Minimum)

Property Damage:

$1,000,000 Each Occurrence (Minimum)

OR

Bodily Injury and

$2,000,000 Combined Single Limit Each

Property Damage:


       Occurrence (Minimum)
· Automobile Liability Insurance:  Automobile Liability insurance which shall include coverage for all owned, non‑owned and hired vehicles.

Bodily Injury:


$1,000,000 Each Person (Minimum)






$1,000,000 Each Occurrence (Minimum)

Property Damage:

$1,000,000 Each Occurrence (Minimum)

OR

Bodily Injury and

$2,000,000 Combined Single Limit Each 

Property Damage:


       Occurrence (Minimum)
· Excess Umbrella Liability Insurance

Bodily Injury and

$ 5,000,000 Combined Single Limit Each 

Property Damage


        Occurrence (Minimum)
To apply excess of the policies required under Employers, General, and Automotive Liability Insurance above with coverage terms and conditions at least as broad as those contained in the underlying policies.

BCCKOP shall require any subcontractor at any tier, vendor, supplier, material dealer and others connected with the Operating Services irrespective of their contractual relationship to BCCKOP or CLIENT, to provide and maintain insurance at all times during the period that their agreement related to Operating Services under this Agreement is in force and effect at the subcontractor's, vendor's, supplier's, material dealer's, or others' own cost, with insurance limits and in form and issuing companies acceptable to CLIENT.  At a minimum, all subcontractors shall (i) comply with the workers compensation laws of the applicable jurisdication and (ii) maintain a commercial general liability policy in the amount of $1,000,000 per occurrence and in the aggregate.

All policies of BCCKOP and/or its subcontractors shall apply as primary insurance for all claims arising out of or in any way attributable to BCCKOP’s or its subcontractors performance of the Operating Services, and shall be without right of contribution, including but not limited to by way of offset or counterclaim, form any policies which may be maintained by CLIENT.  Any applicable deductibles or self-insured retentions under the policies required herein shall be the sole responsibility of BCCKOP or its subcontractor(s). 

BCCKOP shall submit to CLIENT at the time BCCKOP executes this Agreement, a Certificate of Insurance, in form satisfactory to CLIENT, evidencing that satisfactory coverage of the type and limits set forth hereinabove are in effect.  Policies providing such coverages shall contain provisions that no cancellation or material changes in the policies shall become effective as to CLIENT’s interest except on thirty (30) days advance written notice thereof to CLIENT.  Irrespective of the requirements as to insurance to be carried as provided for herein, the insolvency, bankruptcy or failure of any insurance company carrying insurance of BCCKOP, or the failure of any insurance company to pay claims accruing, or the inadequacy of the limits of the insurance, shall not affect, negate or waive any of the provisions of this Agreement, including, without exception, the indemnity obligations of BCCKOP.

BCCKOP agrees to require any policies of insurance, except Workers' Compensation coverages, which are in any way related to the Operating Services and that are secured and maintained by BCCKOP or its subcontractors, to include CLIENT, its parent and affiliated companies, and their directors, officers, employees and agents, as Additional Insureds.  BCCKOP shall waive all rights of recovery against CLIENT, its parent and affiliated companies which BCCKOP may have or acquire because of deductible clauses in or inadequacy of limits of, any policies of insurance maintained by BCCKOP.

BCCKOP agrees to require all such policies of insurance which are in any way related to the Operating Services and that are secured and maintained by BCCKOP or its subcontractors, to include clauses providing that each underwriter shall waive its rights of recovery, under subrogation or otherwise, against CLIENT, its parent and affiliated companies and their directors, officers, employees and agents.

11.2
CLIENT Insurance

CLIENT shall, beginning with commencement of the Operating Services or any portion thereof, procure and maintain throughout the course of this Agreement, insurance coverages of the types and in the amounts hereinafter set forth:
· Property damage coverage:  insuring the risk of physical loss of or damage to the Facility in an amount sufficient to repair or replace the Facility with that of like kind and quality.

Such property damage policy of CLIENT shall apply as primary insurance for all claims arising out of or in any way attributable to BCCKOP’s or its subcontractors performance of the Operating Services, and shall be without right of contribution, including but not limited to by way of offset or counterclaim, from any policies covering similar risks which may be maintained by BCCKOP.  The responsibility of BCCKOP for applicable deductibles or self-insured retentions under the policy required in Section 11.1 under Workers Compensation Insurance above shall be limited to $100,000 per occurrence.

CLIENT shall submit to BCCKOP at the time CLIENT executes this Agreement, a Certificate of Insurance, in form satisfactory to BCCKOP, evidencing that satisfactory coverage of the type and limits set forth in this Section 11.2 are in effect.  Policies providing such coverages shall contain provisions that no cancellation or material changes in the policies shall become effective as to BCCKOP’s interest except on thirty (30) days advance written notice thereof to BCCKOP.  Irrespective of the requirements as to insurance to be carried as provided for herein, the insolvency, bankruptcy or failure of any insurance company carrying insurance of CLIENT, or the failure of any insurance company to pay claims accruing, or the inadequacy of the limits of the insurance, shall not affect, negate or waive any of the provisions of this Agreement, including, without exception, the indemnity obligations of Agreement.
CLIENT agrees to require such policy of insurance to include clauses providing that each underwriter shall waive its rights of recovery, under subrogation or otherwise, against BCCKOP, its parent and affiliated companies and their directors, officers, employees and agents.

12.0 
Indemnity
The Parties agree that the indemnities in this Agreement are limited to the extent necessary to comply with applicable state or federal law and that this Agreement shall be deemed to be amended to comply with those laws to the extent their requirements are at variance with any indemnification provisions set forth in this Agreement.

12.1
BCCKOP Liability and Indemnity
BCCKOP, TO THE MAXIMUM EXTENT PERMITTED BY LAW BUT NO FURTHER, SHALL FULLY DEFEND, PROTECT, INDEMNIFY AND HOLD HARMLESS CLIENT, AND DIRECTLY OR INDIRECTLY, ITS PARENT, AFFILIATE, AND SUBSIDIARY COMPANIES AND THEIR RESPECTIVE OFFICERS, DIRECTORS, EMPLOYEES AND AGENTS (COLLECTIVELY REFERRED TO AS "A CLIENT INDEMNIFIED PARTY OR PARTIES") FROM AND AGAINST ALL CLAIMS, DEMANDS OR CAUSES OF ACTION, SUITS, DAMAGES, LIABILITIES, JUDGMENTS, LOSSES AND EXPENSES (INCLUDING ATTORNEYS' FEES AND COSTS OF LITIGATION) (THE "CLAIMS") ARISING IN FAVOR OF ANY PERSON, CORPORATION, PARTNERSHIP, GOVERNMENTAL AUTHORITY OR ENTITY, OR OTHER ENTITY, INCLUDING THE PARTIES HERETO, IN ANY WAY INCIDENT TO OR IN CONNECTION WITH OR ARISING OUT OF (i) ANY ALLEGED OR ACTUAL NEGLIGENCE, INTENTIONAL MISCONDUCT OF BCCKOP, OR BREACH OF WARRANTY, EXPRESSED OR IMPLIED, AS TO THE QUALITY OF THE OPERATING SERVICES; (ii) ANY ALLEGED OR ACTUAL INFRINGEMENT OF THE INTELLECTUAL PROPERTY RIGHTS OF A THIRD PARTY, INCLUDING BUT NOT LIMITED TO PATENT INFRINGEMENT, COPYRIGHT INFRINGEMENT, OR TRADEMARK INFRINGEMENT AND TRADE SECRET MISAPPROPRIATION BY REASON OF THE OPERATING SERVICES; OR (iii) ANY ALLEGED OR ACTUAL PERSONAL INJURIES OR DEATH OR DAMAGES TO PROPERTY IN ANY WAY INCIDENT TO OR IN CONNECTION WITH OR ARISING OUT OF THE OPERATING SERVICES.  IT IS THE INTENTION OF BCCKOP THAT SUCH INDEMNITY SHALL APPLY REGARDLESS OF WHETHER THE CLAIMS ARISE IN WHOLE OR IN PART FROM THE SOLE OR CONCURRENT NEGLIGENCE (but not the gross negligence or willful misconduct) OF CLIENT.  BCCKOP HAS CAUSED CLIENT TO BE NAMED AN ADDITIONAL INSURED UNDER BCCKOP'S POLICIES OF INSURANCE, AND BCCKOP'S LIABILITY UNDER THIS SECTION SHALL NOT BE LIMITED TO THE LIABILITY LIMITS SET FORTH IN SUCH POLICIES.

12.2
CLIENT Liability and Indemnity
CLIENT, ON ITS BEHALF AND AS AGENT OR REPRESENTATIVE FOR PARTNERS, WORKING INTEREST OWNERS, CONTRACTORS, AND THIRD PARTIES, TO THE MAXIMUM EXTENT PERMITTED BY LAW BUT NO FURTHER, SHALL FULLY DEFEND, PROTECT, INDEMNIFY AND HOLD HARMLESS BCCKOP, AND DIRECTLY OR INDIRECTLY, ITS PARENT, AFFILIATE, AND SUBSIDIARY COMPANIES AND THEIR RESPECTIVE OFFICERS, DIRECTORS, EMPLOYEES AND AGENTS (COLLECTIVELY REFERRED TO AS "A BCCKOP INDEMNIFIED PARTY OR PARTIES") FROM AND AGAINST ALL CLAIMS, DEMANDS OR CAUSES OF ACTION, SUITS, DAMAGES, LIABILITIES, JUDGMENTS, LOSSES AND EXPENSES (INCLUDING ATTORNEY'S FEES AND COSTS OF LITIGATION) WHICH MAY BE INCURRED BY BCCKOP OR A BCCKOP INDEMNIFIED PARTY OR PARTIES ARISING FROM THE GROSSLY NEGLIGENCE OR WILLFUL MISCONDUCT OF CLIENT.


12.3
Conflict



In the event of conflict between the provisions of this Article 12 and Article 16, the provisions of this Article 12 will prevail.

13.0
Subcontractors to BCCKOP
BCCKOP may, subject to the prior written approval of CLIENT, enter into agreements with Subcontractors in its performance of the Operating Services required by this Agreement, including the employment of Subcontractors to provide certain administrative, accounting, management, technical, and associated clerical support services.  BCCKOP shall request approval by CLIENT of any Subcontractor prior to executing an agreement with said Subcontractor.  CLIENT shall be obligated to review the retention of the proposed Subcontractor with BCCKOP and either approve or disapprove of selected Subcontractor.  CLIENT shall not unreasonably withhold approval of a selected Subcontractor.  Should CLIENT recommend or request BCCKOP to enter into a Subcontractor agreement with a third party for a certain scope of work or service, BCCKOP shall have the right to evaluate said third party, independently negotiate in good faith with the recommend third party, and reject entering into an agreement with said third party so long as the basis for such rejection is reasonable and BCCKOP shall disclose such reasons to CLIENT.

14.0
Force Majeure
14.1
Definition of Force Majeure
The term "Force Majeure" as used herein shall mean any causes beyond the reasonable control and without fault of the Party affected, such as Acts of God, acts of the public enemy, insurrections, , strikes, labor disputes and work stoppages, fires, explosions, floods, legislative or regulatory pronouncements, interruptions to transportation, embargoes or orders or acts of civil or military authority, which wholly or partly impede the operation of the Facility, sale of gas from the Facility or from any other point of sale, installation of new construction, or any component thereof.

For the purposes hereof, Force Majeure shall not include the following:

(i)   
Financial distress of either Party,

(ii)
Late delivery of equipment or materials unless caused by a Force Majeure condition or by the Client,



(iii)
Any other action or inaction of CLIENT which, through no fault of BCCKOP, prevents BCCKOP from performing its obligations hereunder.

14.2
Notice of Force Majeure
If either Party considers that its performance is affected by Force Majeure, such Party shall give prompt written Notice to the other Party, giving pertinent details, and shall do all things reasonably possible to remove the cause and mitigate its effect as soon as and to the extent reasonably practicable.  The Party claiming the Force Majeure shall also give prompt written Notice to the other Party when the events of such Force Majeure no longer exist.

14.3 Continued Operations under Force Majeure

In the event of a Force Majeure condition by either Party, BCCKOP shall continue with the appropriate level of Operating Services as deemed safely possible.  BCCKOP shall not be required to reduce direct employee staff during a Force Majeure condition that lasts for less than 60 consecutive calendar days.  CLIENT shall be liable to continue all payments under a Force Majeure condition for which CLIENT's obligations and liabilities matured prior to the event of Force Majeure.  In the event of a Force Majeure condition, both Parties shall jointly determine the level of Operating Services that shall continue during the Force Majeure condition, and CLIENT shall provide compensation in accordance with Article 6.0 (Compensation) of this Agreement for such agreed upon level of Operating Services.

14.4
Labor Disputes
The requirement that any Force Majeure shall be remedied with all reasonable dispatch shall require the Party affected to use its best efforts to resolve settlement of strikes, lockouts or other labor disputes, but shall not require settlement by the Party involved contrary to its wishes.  The manner in which all such difficulties shall be handled shall be entirely within the discretion of the Party concerned so long as that Party uses its best efforts to resolve the difficulties.

15.0
Compliance with Laws and Regulations
BCCKOP, as Operator of the Facility, shall comply fully with Laws applicable to the operation of the Facility and its performance under this Agreement.  BCCKOP, on behalf of and  upon request of CLIENT, shall secure all applicable permits, approvals, inspections and easements, and prepare all necessary applications, reports, and forms to comply with such Laws in a timely fashion.

16.0
This Section Deleted in its Entirety

17.0
Representations and Warranties of BCCKOP
BCCKOP represents and warrants to CLIENT as follows:

17.1
Organization In Good Standing
BCCKOP is a corporation duly organized, validly subsisting and in good standing under the laws of the State of Texas, is fully qualified to operate in the State of Colorado and has all the requisite corporate power and authority to execute and deliver this Agreement, to consummate the transactions contemplated hereby and to perform all the terms and conditions hereof to be performed by it.

17.2
Authorization of Agreement and Enforceability

BCCKOP has taken all necessary corporate action to authorize (i) the execution and delivery of this Agreement, (ii) the performance by it of all terms and conditions herein to be performed by it, and (iii) the consummation of the transactions contemplated hereby.  Upon execution and delivery, this Agreement shall constitute the legal, valid and binding obligation of BCCKOP, enforceable in accordance with its terms, except to the extent that enforceability may be limited by bankruptcy, insolvency, moratorium or other similar laws presently or hereafter in effect relating to or affecting the enforcement of creditors' rights generally and by general principles of equity (regardless of whether enforcement is considered in a proceeding in equity or at law).

17.3
No Violation or Consents
The execution, delivery or performance by BCCKOP of this Agreement and the consummation of the transactions contemplated hereby will not (with or without the giving of notice or the lapse of time, or both): (i) violate any provision of the charter or bylaws of BCCKOP; (ii) violate, or require any consent, authorization, exemption, or filing under any provision of any law, statute, rule or regulation to which BCCKOP is subject, except for such consents, authorizations, approvals, exemptions or filings as have been delivered to CLIENT; (iii) violate any judgment, order, writ or decree of any court applicable to BCCKOP; or (iv) conflict with, result in a breach of, constitute a default under, or accelerate or permit the acceleration of the performance required by, or require any consent, authorization or approval under, any agreement, contract, commitment, lease or other instrument, document or undertaking to which BCCKOP is a party or is bound.

17.4
Compliance with Laws
To the best of BCCKOP's knowledge, BCCKOP has at all times conducted, and is presently conducting, its business in compliance with all laws, statutes, ordinances, rules and regulations applicable to the conduct or operation of its business.



17.6
Completeness and Accuracy
To the best of BCCKOP's knowledge, all information furnished to CLIENT pursuant to this Agreement is substantially true, correct and complete.  No representation or warranty of BCCKOP contained in this Agreement contains any untrue statement of fact, or omission of any fact necessary to make the statements made therein, in light of the circumstances under which they were made, not misleading.  All contracts, permits and other documents and instruments furnished or made available to CLIENT by BCCKOP are true, complete and accurate originals or copies of originals, and include all amendments, supplements, waivers and modifications thereto.  There is no fact, development or threatened development that BCCKOP has not disclosed to CLIENT which adversely affects or may adversely affect, the transactions contemplated by this Agreement.

17.7
Quality of Operating Services
BCCKOP is qualified to perform the Operating Services and BCCKOP is under no obligation to any former client and/or employer which is in any way inconsistent with the provisions of this Agreement, or which imposes any restriction on the activities of BCCKOP in the performance of the Operating Services hereunder.  BCCKOP has the experience and capability, including sufficient competence supervising other personnel, to perform the Operating Services in accordance with sound and generally accepted natural gas processing practices.  The Operating Services will be accomplished in a good and workmanlike manner and in compliance with applicable Industry Standards, and BCCKOP assumes sole responsibility to assure that the Operating Services are accomplished in accordance with any and all prudent and applicable safety standards.  BCCKOP shall comply with rules and regulations which CLIENT has established or may establish for the use and occupancy of its premises.  BCCKOP, in performing its obligations under this Agreement, shall establish and maintain appropriate business standards, procedures, and controls as necessary to avoid any impropriety or adverse impact on the interests of CLIENT.

BCCKOP shall maintain the representations and warranties contained in Article 17 of this Agreement.  If a condition occurs whereby BCCKOP can no longer maintain a representation or warranty contained in Article 17, BCCKOP shall notify CLIENT of the condition in writing within ten (10) working days of the occurrence of the condition and shall take prompt and appropriate actions as necessary to correct the condition.

18.0
Representations and Warranties of CLIENT
CLIENT hereby represents and warrants to BCCKOP as follows:

18.1 Organization In Good Standing

CLIENT is a limited liability company corporation duly organized, validly subsisting and in good standing under the laws of the State of Delaware and has all requisite power and authority to execute and deliver this Agreement, to authorize BCCKOP to operate licensed gas processing technology, to consummate the transactions contemplated hereby and to perform all the terms and conditions hereof to be performed by it.

18.2
Authorization of Agreement and Enforceability
CLIENT has taken all necessary action to authorize (i) the execution and delivery of this Agreement, (ii) the operation by BCCKOP of licensed gas processing technology, (iii) the performance by it of all terms and conditions herein to be performed by it, and (iv) the consummation of the transactions contemplated hereby.  Upon execution and delivery hereof, this Agreement shall constitute the legal, valid and binding obligation of CLIENT, enforceable in accordance with its terms, except to the extent that enforceability may be limited by bankruptcy, insolvency, moratorium or other similar laws presently or hereafter in effect relating to or affecting the enforcement of creditors' rights generally and by general principles of equity (regardless of whether enforcement is considered in a proceeding in equity or at law).

18.3
Disclosure of Information
To the best of CLIENT’s knowledge and only to the extent any such data is in the possession of CLIENT, CLIENT has furnished to BCCKOP the following data prior to the Effective Date of this Agreement:

(i)
A list all claims or litigation relating to the Facility or its component properties which has been previously made or filed against CLIENT and an explanation of the present status of such claims and the anticipated result of such claim or litigation;

(ii)
A list and copies of all material existing, terminated, or completed contracts, agreements, or warranties which relate to any or all of the Facility with accompanying notes as to status of each such contract, agreement or warranty.  CLIENT has specified or will specify to BCCKOP those contracts, agreements, and warranties, if any, that will be assigned to BCCKOP;

(iii)
A list and copies of all material environmental matters relating to the Facility which have occurred during the period of time that the Facility was being constructed including notices filed by or against the CLIENT;

 (iv)
All pertinent design drawings and technical data relating to the Facility or any of its component parts.

The foregoing is not a representation and warranty that CLIENT has in fact disclosed all such data to BCCKOP, only that to the extent CLIENT has in its possession such data, it has been disclosed to BCCKOP.

18.4
No Violation or Consents
The execution, delivery or performance by CLIENT of this Agreement and the consummation of the transactions contemplated hereby will not (with or without the giving of notice or the lapse of time, or both) (i) violate any provision of the charter or bylaws of CLIENT; (ii) violate, or require any consent, authorization, exemption, or filing under any provision of any law, statute, rule or regulation to which CLIENT is subject; (iii) violate any judgment, order, writ or decree of any court applicable to CLIENT; or (iv) conflict with, result in a breach of, constitute a default under, or accelerate or permit the acceleration of the performance required by, or require any consent, authorization or approval under any agreement, contract, commitment, lease or other instrument, document or undertaking to which CLIENT is a party or is bound.

18.5
Compliance with Laws
To the best of CLIENT'S knowledge, CLIENT has at all times conducted, and is presently conducting, its business in compliance with all laws, statutes, ordinances, rules and regulations applicable to the conduct or operation of its business.



18.7 Completeness and Accuracy

To the best of CLIENT'S knowledge, all information furnished to BCCKOP pursuant to this Agreement is substantially true, correct and complete.  No representation or warranty of CLIENT contained in this Agreement contains any untrue statement of fact, or omits to state any fact necessary to make the statements made therein, in light of the circumstances under which they were made, not misleading.  All contracts, permits and other documents and instruments furnished or made available to BCCKOP by CLIENT are true, complete and accurate originals or copies of originals and include all amendments, supplements, waivers and modifications thereto.  There is no fact, development or threatened development that CLIENT has not disclosed to BCCKOP which adversely affects or may adversely affect, the transactions contemplated by this Agreement.

19.0
Records Retention and Access to Information
BCCKOP shall receive, review, record, hold, file and maintain all relevant notices, correspondence, reports, instruments, writings, agreements, documents, drawings, claims, assertions, demands, records, books, personnel files, invoices, and other communications received or generated by BCCKOP relating to and with respect to the Operating Services for the Facility (the "Records").  BCCKOP shall retain all such Records for a period of not less than five (5) years prior to termination of this Agreement, and not less than three (3) years after termination of the Agreement.  Prior to destruction of any such foregoing Records, BCCKOP shall notify CLIENT in writing and obtain consent of CLIENT to do so.

CLIENT or its duly authorized representative shall have access during normal business hours during the term of this Agreement and for three (3) years thereafter, to all of the Records held by BCCKOP as described above for the purpose of making copies, maintaining files, review of operations, inspecting and verifying charges, accuracy of Operations Accounts, or for any other business purpose.

20.0 
Default
20.1
Default by BCCKOP
BCCKOP shall be in default of its obligations pursuant to this Agreement should any one or more of the following events or conditions described in paragraphs (i) through (vii) below arise or exist and continue for a period of thirty (30) calendar days (or such other period as set forth in this Section 20.1) after receipt of a Notice from CLIENT to cure such default unless, during such thirty (30) day period (or such other period as set forth in this Section 20.1), BCCKOP has either cured such breach or be proceeding diligently to cure such breach should a longer period be reasonably required and agreed to by CLIENT:

(i)
BCCKOP becomes bankrupt, insolvent, or generally does not pay its debts as they become due, or admits in writing its inability to pay its debts, or makes an assignment for the benefit of creditors or if a receiver or receiver manager is appointed, unless such condition occurs due to failure of CLIENT to fund the Operations Accounts;

(ii)
Insolvency, receivership, reorganization, or bankruptcy proceedings are commenced by or against BCCKOP;

(iii)
Any material warranty or representation made by BCCKOP herein was materially false or materially misleading when made or if there is a breach of a material nature of or material failure to maintain any covenant, warranty or representation made by BCCKOP herein;

(iv)
BCCKOP assigns or transfers this Agreement or any right or interest herein, except as expressly permitted under Section 27.0 (Assignment by BCCKOP) of this Agreement;

(v)
BCCKOP makes a material omission in the performance of the Operating Services or otherwise defaults in its performance under any material provision of this Agreement (including without limitation, failure to perform the Operating Services in accordance with sound and generally accepted natural gas processing practices or in accordance with the requirements of Section 23) unless BCCKOP has cured such breach within a reasonable time from receipt of Notice from CLIENT;

(vi)
BCCKOP fails to make payment when due for labor, equipment or materials in accordance with its agreements with vendors or Subcontractors, or willfully disregards any law, permit or the lawful requirements of any relevant government authority, which failure is not caused by a failure of CLIENT to fulfill its financial obligations pursuant to this Agreement as stated in Section 20.2.

20.2
Default by CLIENT
CLIENT shall be in default of its obligations pursuant to this Agreement should any one or more of the following events or conditions arise or exist and continue for thirty (30) calendar days following a Notice in writing by BCCKOP to cure such default (except in the case of a default in any payment obligation, which shall be cured within ten (10) calendar days following receipt of written Notice from BCCKOP to cure such default) unless, during such period, CLIENT has either cured such breach or is proceeding diligently to cure such breach should a longer period be reasonably required and agreed to by BCCKOP:

(i) CLIENT becomes bankrupt, insolvent, or generally does not pay its debts as they become due, or admits in writing its inability to pay its debts, or makes an assignment for the benefit of creditors or if a receiver or receiver manager is appointed;

(ii) Insolvency, receivership, reorganization, or bankruptcy proceedings are commenced by or against CLIENT;

(iii)
Any material warranty or representation made by CLIENT herein was materially false or materially misleading when made or if there is a breach of a material nature of any covenant, warranty or representation made by CLIENT herein;

(iv)
CLIENT fails to make any payment to BCCKOP when due pursuant to the terms of this Agreement; or

(v)
CLIENT defaults in its performance under any material provision hereof.

21.0
Remedy of Default
21.1
CLIENT Remedy of Default by BCCKOP
If BCCKOP is in default pursuant to Section 20.1 hereof, CLIENT or its assignee shall have the following rights and remedies, in addition to any other rights and remedies that may be available to CLIENT, or its assignee, under this Agreement or at law or in equity:

(i)
CLIENT, without prejudice to any of its other rights or remedies, may terminate this Agreement by providing written Notice of Termination to the BCCKOP and such termination shall be effective upon receipt of such notice by the BCCKOP, or such different period as mutually agreed to in writing by both Parties.;

(ii)
CLIENT may seek equitable relief to cause BCCKOP to take action, or to refrain from taking action pursuant to this Agreement, or to make restitution of amounts improperly received under this Agreement.

In the event of default by BCCKOP pursuant to Section 20.1 hereof and regardless of remedial action taken by CLIENT, CLIENT shall still be obligated to BCCKOP for payments as required by this Agreement until such time that BCCKOP has been paid in full for all invoices, taxes, purchases, and wages for services through and including the Termination Date.

21.2
BCCKOP Remedy of Default by CLIENT
If CLIENT is in default pursuant to Section 20.2 hereof, BCCKOP or its assignee shall have the following rights and remedies, in addition to any other rights and remedies that may be available to BCCKOP, or its assignee, under this Agreement or at law or in equity:


(ii) BCCKOP, without prejudice to any of its other rights or remedies, may terminate this Agreement by providing written Notice of Termination to the CLIENT and such termination shall be effective upon receipt of such notice by the CLIENT, or such different period as mutually agreed to in writing by both Parties. ;

(ii)
BCCKOP may seek equitable relief to cause CLIENT to take action, or to refrain from taking action pursuant to this Agreement, or to make restitution of amounts improperly received under this Agreement.

BCCKOP shall have no liability to CLIENT, or to any partner or interest owner that CLIENT represents or serves as operator, for claims, losses, damages, causes of action, suits and liabilities of any kind, arising out of or in connection with the stopping of the Facility after termination of this Agreement by BCCKOP, whether same result from the forfeiture of any oil, gas or mineral lease, damage to a producing reservoir or lease operations, lost production or other event or condition.





22.0
Loss or Damage or Equipment
In the event of loss or damage to the Facility or any related equipment or property, CLIENT shall pay the cost and expense of replacing the loss or repairing the damage to all materials, equipment, supplies, and maintenance equipment (including temporary materials, equipment, and supplies) which are purchased for permanent installation in or for use during operation of the Facility.  Should such loss or damage be the result of the negligence,  willful misconduct or gross negligence of BCCKOP, its officers, employees, agents, or Subcontractors, BCCKOP shall be liable for and shall pay the cost and expense of replacing the loss or repairing the damage to all materials, equipment, supplies, and maintenance equipment (including temporary materials, equipment, and supplies) which are purchased for permanent installation in or for use during operation of the Facility.

23.0
Safety, Health, and Environmental Protection
BCCKOP shall place the highest priority on safety and health while performing the Operating Services under this Agreement, and provide continuous adequate protection of the Facility and Subject Property, and take all necessary precautions to keep and maintain the workplace free from recognized hazards with are likely to cause death, illness, or injury to persons or damage to property. BCCKOP shall comply, and cause BCCKOP'S employees, contract personnel, Subcontractors, and agents to comply, with all applicable safety, health, and environmental laws, rules, regulations, and orders.  Failure to comply with the provisions of this Section shall be sufficient cause for immediate termination of this Agreement.
CLIENT has furnished BCCKOP with a copy of CLIENT’s Plan of Development (“POD”) for the Facility as required by and submitted to the Bureau of Land Management (“BLM”).  BCCKOP shall maintain and comply with the rules and requirements of the POD as part of its Operating Services.  The POD establishes minimum guidelines only and do not in any way relieve BCCKOP of its obligations to prescribe any additional rules necessary to provide and maintain a safe working environment.  The requirements of the POD are a substantive part of this Agreement and are hereby incorporated by reference, and BCCKOP will adhere to said rules and requirements in the POD while conducting Operating Services on the Subject Property, and will adopt and employ all methods, procedures, and precautions necessary to implement said rules.  Specifically, by execution hereof, BCCKOP certifies that it has adopted such requirements as its own during its performance of its obligations under this Agreement.  
BCCKOP shall set forth additional health and safety rules, practices and procedures it deems appropriate and necessary to provide and maintain a safe working environment at the Facility.  BCCKOP has furnished CLIENT with a copy of BCCKOP’s health and safety rules (“Safety Manual”) and BCCKOP’s policies and procedures applicable to the Facility.  
Possession, use or acting under the influence of alcohol, narcotics, or other prohibited substances, or possession of firearms, explosives, weapons, hazardous substances or articles without proper authorization shall not be permitted on the Facility.  BCCKOP shall maintain and administer a written substance abuse prevention policy and firearms policy shall include random drug testing and right to search provisions.  Entry of any personnel onto the Facility is consent to and recognition of the right of CLIENT and its authorized representatives to search the person, automobile, and other property of the individuals while entering, on, or departing from the Subject Property.  
24.0
Notices
All Notices authorized or required between the Parties, and required by any of the provisions of this Agreement, unless otherwise specifically provided, shall be given in writing by United Sates mail, postage prepaid or by E-mail or fax addressed to the Party to whom the Notice is given at the address listed herein.  The originating Notice given under any provisions hereof shall be deemed given only when received by the Party to whom such notice is directed, and the time for such Party to give any notice in response thereto shall run from the date the origination notice is received.  The second or any responsive Notice shall be deemed given when deposited in the United States mail with postage prepaid, or when sent by fax.  Each Party shall have the right to change its address at any time, and from time to time, by giving written Notice hereof to the other Party.

CLIENT:




BCCKOP:

Crescendo Energy, LLC


BCCK Operations, Inc. 

1031 Andrews Highway, Suite 211

2500 N. Big Spring, Suite 230 

Midland, Texas 79701



Midland, TX 79705

ATTN:
Kenneth C. Krisa


ATTN: Contract Administrator

Any such Notices mailed to such addresses shall be sent certified mail, return receipt requested duly addressed and with postage prepaid.

25.0
Enforceability
If any part hereof is contrary to, prohibited by or deemed invalid under applicable laws or regulations or any jurisdiction, such provision shall be inapplicable and deemed omitted but shall not invalidate the remaining provisions hereof.

26.0
Assignment by BCCKOP
Neither this Agreement nor BCCKOP's rights hereunder shall be assignable by BCCKOP except with CLIENT's prior written consent.  The conditions hereof shall bind any permitted successors and assigns of BCCKOP.  BCCKOP shall have the right to assign this Agreement to any of its subsidiaries and affiliated companies without the CLIENT’S consent and without relieving itself of its obligations hereunder.

27.0
Assignment by CLIENT
CLIENT shall have the right to assign this Agreement or its rights hereunder.  The conditions hereof shall bind any permitted successors and assigns of CLIENT.

28.0
Ownership of Miscellaneous Equipment
CLIENT shall provide to BCCKOP, whether owned or leased, all tools and equipment reasonably necessary to operate and maintain the Facility, including but not limited to hand tools, power tools, test instruments, troubleshooting devices, spare parts, personal computers and software.  BCCKOP may purchase or lease, at its discretion and on behalf of CLIENT, necessary small tools and devices as long as such purchase or lease is within the Annual Operating Budget or the Start-up Costs of the Facility.  All such purchased tools and equipment, which, being paid for by CLIENT, shall be the property of CLIENT.

29.0
Dispute Resolution
29.1.
Dispute Resolution; Arbitration. 

Any claim, counterclaim, demand, cause of action, dispute, and controversy arising out of or relating to this Agreement or the relationship established by this Agreement, any provision hereof, the alleged breach hereof, or in any way relating to the subject matter of this Agreement, involving the parties and/or their respective representatives (each a “Dispute”), even if such Disputes allegedly are extra-contractual in nature, sound in contract, tort, or otherwise, or arise under state or federal law, shall be resolved by binding arbitration.  Arbitration shall be conducted in accordance with the rules of arbitration of the Federal Arbitration Act and, to the extent an issue is not addressed by the federal law on arbitration, by the commercial arbitration rules of the American Arbitration Association.  The validity, construction, and interpretation of this Agreement to arbitrate, and all procedural aspects of the arbitration conducted pursuant hereto shall be decided by the arbitrators.  In deciding the substance of the Parties’ Dispute, the arbitrators shall refer to the governing law.  The arbitration proceeding shall be conducted in Houston, Texas.  Within thirty (30) days of the notice of initiation of the arbitration procedure, each Party shall select one arbitrator.  The two (2) arbitrators shall select a third arbitrator.  The third arbitrator shall be a person who has over eight (8) years professional experience in energy-related transactions and who has not previously been employed by either Party and does not have a direct or indirect interest in either Party or the subject matter of the arbitration.  While the third arbitrator shall be neutral, the two (2) Party-appointed arbitrators are not required to be neutral, and it shall not be grounds for removal of either of the two (2) Party-appointed arbitrators or for vacating the arbitrators’ award that either of such arbitrators has past or present minimal relationships with the Party that appointed such arbitrator.  To the fullest extent permitted by law, any arbitration proceeding and the arbitrators award shall be maintained in confidence by the Parties.
29.2.
Performance to Continue During Dispute.  
Each Party shall continue to perform its obligations under this Agreement during arbitration proceedings or any other dispute resolution mechanism pursuant to this Article 29.  



31.0
Miscellaneous
31.1
Changes and Waiver
No covenant or condition of this Agreement can be waived or changed except by the mutual written consent of CLIENT and BCCKOP.  Either Party shall be entitled to invoke any remedy available under this Agreement or by law or equity despite any earlier forbearance or waiver of a prior default.  Waiver of any default shall not waive any other default.

31.2
Governing Law
This Agreement shall be governed by and construed and enforced in accordance with the laws of the State of Texas without regard to conflict of law principles.

31.3
Relationship of Parties
In the performance of its services hereunder, BCCKOP shall act as an independent contractor, not subject to the control or direction of CLIENT, except as specifically provided in this Agreement.  Neither BCCKOP nor its direct employees, contract personnel, or Subcontractors shall: (i) be deemed to be an employee of CLIENT; or (ii) make any claim, demand, or application to or for any right of privilege applicable to an officer or employee of CLIENT, including, but not limited to, Workmen's Compensation coverage, unemployment insurance benefits, social security coverage, or retirement membership or credit.  It is not the intention of the Parties hereto to create, nor shall this Agreement be construed to create, any agency, partnership, joint venture, or association.

31.4
Construction of Agreement 

(i)
No consideration shall be given to the captions of the articles, sections, subsections, or clauses, which are inserted for convenience in locating the provisions of this Agreement and not as an aid in its interpretation or construction;

(ii)
Examples shall not be construed to limit, expressly or by implications, the matters they illustrate;

(iii)
The word “includes” and its derivatives means "includes, but is not limited to" and corresponding derivative expressions;

(iv)
The plural shall be deemed to include the singular, and vice versa;

(v)
Each gender shall be deemed to include the other gender;

(vi)
Unless indicated to the contrary, all references to Articles or Sections shall refer to Articles or Sections of this Agreement inclusive of the attached Schedules; and

(vii)
No consideration shall be given to the fact that one Party may have had a greater or lesser hand in drafting this Agreement.

31.5
Full Agreement between Parties
This Agreement constitutes the entire agreement between the Parties and supersedes all prior agreements, representations, and understandings.

The Parties hereto have caused this Agreement to be executed as of the day and the year first above written:

CLIENT
CRESCENDO ENERGY LLC
By:  Crescendo Energy, Partners, its Managing Member

By:


_________________________

Printed Name

Kenneth C. Krisa

Title:         

 President

Address:

1031 Andrews Highway, Suite 211

Address:

Midland, Texas 79701

BCCKOP
BCCK OPERATIONS INCORPORATED
By:


________________________

Printed Name:    
R. Clark Butts

Title:           

President

Address:

2500 North Big Spring, Suite 230

Address:         

Midland, TX 79705


SCHEDULE “A”

DESCRIPTION OF SUBJECT PROPERTY
The Subject Property shall include the following areas:


Badger Wash Gas Plant – located on an 8.2 acre site approximately 7.7 miles northwest of Mack, Colorado in the SE/4 of the NE/4 of the SW/4 of Section 29, Township 8 South, Range 103 West, 6th Principal Meridian, Mesa County, Colorado.
Schedule “A”- Description of Subject Property                                      Page 1 of 1


SCHEDULE “B”

BUDGET AND COMMERCIAL TERMS
1.0
Budget and Funding Process - General
In performance of its duties pursuant to this Agreement, BCCKOP shall  prepare the Annual Operating Budget.  The Annual Operating Budget will  include all day to day operating expenses, major maintenance items and planned capital improvement projects to be performed at the Facility, including all cost and expenses for the Operating Services to be performed by BCCKOP under this Agreement.

The Annual Operating Budget will be set forth in sufficient detail to separately identify line item costs including but not limited to insurance, licenses, registration fees, employment taxes, travel expenses, utilities, training, telephone, chemicals, lubricants, tools, materials & supplies, communications and computer systems, contract labor, wages and burden, overhead, leased equipment, office rental, Operating Fees, and utilities.    Unless otherwise directed by CLIENT, the Annual Operating Budget will coincide with CLIENT’s fiscal year.
2.0
Facility Accounts - General
BCCKOP shall establish and maintain two separate accounts with Wells Fargo or any other bank as the Parties may mutually agree.  CLIENT shall receive copies of all monthly statements for each interest bearing Facility Account.  CLIENT shall be entitled to any interest earned from any Facility Account.  Additional accounts may be added as required and as approved in writing by both Parties.

2.1
Monthly Operating Account
The Monthly Operating Account shall be for the purpose of holding operating funds.  Such account shall be an interest bearing account and shall be initially funded by CLIENT on the dates and in the amounts as described in Section 3.0 of this Schedule "B" for the items listed under paragraphs 1.0 and 2.0 on Attachment 1 to this Schedule “B”.  Funds will be transferred from this Monthly Operating Account to the Daily Operating Account at the sole discretion of BCCKOP as required to meet the financial obligations of the Facility operation.

2.2
Daily Operating Account
The Daily Operating Account shall be for the purpose of conducting usual and customary operation activities.  This account will be maintained with an absolute minimum average daily balance allowable by transferring funds from the Monthly Operating Account to meet obligations as required.

3.0
Funding of Monthly Operating Account
3.1
Start-up Costs

On the Operations Implementation Date, CLIENT shall fund the Monthly Operating Account with the estimated Start-up Costs of $________ for the items as listed under item 1.0 on Attachment 1 to this Schedule “B” to be paid for directly by BCCKOP for reimbursement by CLIENT.  BCCKOP shall have provided CLIENT an itemized list of estimated Start-up Costs for BCCKOP to initialize operations for this Facility at least 15 days prior to the Operations Implementation Date.  Further, BCCKOP shall request and CLIENT shall, within fifteen days, fund any additional amounts necessary over the initial funding  to cover Start-Up Costs; provided that such additional costs have been previously approved by CLIENT.  BCCKOP shall reconcile the Start-up Costs separately from the other funds in the Operating Account as described in Section 4.1 of this Schedule ”B".


3.2
Monthly Funding
On December 1, 2001, CLIENT shall also fund the Monthly Operating Account with the initial monthly payment of  $__________ for all usual and customary expenses as listed on Attachment 1 to this Schedule “B” and BCCKOP'S estimated Operating Fee for the first month starting on the Effective Date as set forth in the Annual Operating Budget.

By the 25th of each calendar month, CLIENT shall automatically fund into the Monthly Operating Account the total amount estimated for usual and customary operating expenses to be paid for directly by BCCKOP for the next calendar month as defined in the Annual Operating Budget. This funding shall also include BCCKOP'S estimated Operating Fee as defined in Section 4.0 of this Schedule "B".  .

3.3
Emergency Events 
  All costs for an Emergency Events are to be paid for directly by CLIENT in accordance with paragraph 6.0 of this Schedule “B”.
4.0
Budget and Funding 
 


4.1
First Annual Operating Budget

BCCKOP prepare and submit to Client for approval the Annual Operating Budget for the October 1, 2001 – September 30, 2002 Operating Year prior to the Effective Date of this Agreement.

4.2
Subsequent Annual Operating Budgets

On or before August 1, 2002, and by August 1 of each year thereafter, BCCKOP will prepare and submit to CLIENT for review and approval an estimated Annual Operating Budget for the upcoming Operating Year based on the actual monthly expenses incurred as of that date and modified based on projected operational plans and cost changes.  





’“”



’“”

1.3 
“”’“”


5.0
Compensation
In performance of its duties pursuant to this Agreement, BCCKOP shall be compensated by CLIENT as follows:


BCCKOP'S Operating Fee shall be ten percent (10%) of costs incurred for the items listed on Attachment 1 to this Schedule “B”.  at the Facility in providing the Operating Services to CLIENT pursuant to this Agreement.   BCCKOP Operating Fee is calculated on these items whether for usual and customary expenses (budgeted items),  and expenses due to an Emergency Event.








6.0
Reconciliation 
5.1
Reconciliation
BCCKOP shall prepare and submit to CLIENT a monthly reconciliation report for those items listed under item 2.0 on Attachment 1 to this Schedule “B” that will be paid for directly by BCCKOP from the Monthly Operating Account.  In this monthly reconciliation report, BCCKOP shall reconcile the funded amount to actual costs incurred for that particular month. 
CLIENT shall prepare and submit to BCCKOP a monthly operating cost report for each month commencing with the Operations Implementation Date.  In this monthly operating cost report, CLIENT  will show actual costs incurred for that particular month, including those costs itemized and the Operating Fee on BCCKOP’s monthly reconciliation report.It will also specify the for the  Operating Fee for that month.  .  The report will be submitted as soon as possible in any given month after close-out of the previous month's costs and receipt of BCCKOP’s monthly reconciliation report.  
CLIENT will review cost reports and compare to the Annual Operating Budget on a monthly basis.  Any overruns of the Annual Operating Budget shall be subject handle in accordance with Section 9.0 of this Agreement.  Major reviews and changes to the Operating Budget will occur at 3 month intervals, or as otherwise directed by CLIENT.
BCCKOP shall prepare and submit to CLIENT a Start-up Cost reconciliation report.  In this Start-up Cost reconciliation report, BCCKOP shall reconcile the Start-up Cost balance at the beginning of the month to actual costs incurred for that particular month.  It will also indicate the debit to the Monthly Operating Account for BCCKOP'S Operating Fee for that month associated with those Start-up Items.  The report shall be submitted by the fifteenth (15th) of the month and will show the reconciliation of the prior month's costs.  The Start-up Costs will be fully closed out  ninety 90 days after the Start-up Date.

7.0
Invoice Handling
BCCKOP is to receive, verify, approve, and code field work tickets, material packing slips, and other documentation supporting work and services performed at the Facility.   Upon review and approval of such documents, including invoices received in the field, BCCKOP shall promptly submit such documents to CLIENT for final approval, processing and payment.  







ATTACHMENT 1

SCHEDULE "B"

ITEMS TO BE INCLUDED IN OPERATING FEE CALCULATION
The following items listed are to be included in the calculation of the Operating Fee to be paid to BCCKOP under Paragraph 5.0 of this Exhibit “B”:  
1.0
START-UP COSTS PAID DIRECTLY BY BCCKOP

Personnel Location Service Fees
Personnel Relocation Expenses
Filter Elements and other Equipment Spare Parts
Hiring Fees
2.0
OPERATING COSTS PAID DIRECTLY BY BCCKOP
Employee Costs

Insurance (Employee / Liability)
Training
Professional Fees
3.0
START-UP AND OPERATING COSTS PAID DIRECTLY BY CLIENT
Chemicals
Water

Communication and Computers
Consumables

Office Supplies

Pipe, Valves, and Fittings
Postage and Delivery
Sub-Contract Labor

Safety Supplies
Tools

SCHEDULE "C"

CONTRACTS AND AGREEMENTS TO BE ASSIGNED TO BCCKOP
No Contracts or Agreements will be assigned to BCCKOP.

SCHEDULE “D”


BCCKOP CERTIFICATE OF INSURANCE


(To Be Furnished)


SCHEDULE "E"

CLIENT CERTIFICATE OF INSURANCE

(To Be Furnished)

SCHEDULE “F”


OPERATING SERVICES
This Schedule “F” more specifically sets forth the actions and activities that are to be included in the Operating Services as defined in this Agreement.  This list is more specific than those actions and activities described in the definition of Operating Services in Section 1.0.  This list is not all inclusive, and only attempts to make reference to the types of routine actions and activities that are generally associated with operation of gas processing and treating facilities such as the Facility, and is exclusive of responsibilities, actions, and activities described elsewhere in this Agreement.  BCCKOP shall:
1.
Keep all equipment and tools in good working condition, including rental compressor units.
2.
Perform site maintenance, keeping site clear of weeds, shrubs, and trash.

3.
Replace filter elements as required. 

4.
As required, arrange for the purchase and delivery of raw materials (amine, water, chemicals, etc.) and other materials (spare parts, filter elements, gaskets, hand tools, etc.)
5.
As required, arrange for road maintenance for road providing ingress and egress to the Facility.
6.
Arrange for proper disposal of plant by-product streams (effluent water, drain tank, produced water tank, condensate etc.)
7.
Operate the amine plant properly, routinely testing (and documenting) lean and rich amine streams.
8.
Perform test on the Knockback Condenser once per month or as otherwise directed by CLIENT.
9.
Perform daily surveillance of the main plant process and utility systems to optimize plant performance, i.e., maximize throughput and minimize downtime, hydrocarbon losses and fuel gas.  Such surveillance will include surveillance reports and logs, and may include other activities such as trend analysis, 
10.
Perform a plant turnaround at a maximum once per year.  Scheduling of any downtime for maintenance and/or turnarounds shall be approved by CLIENT in advance and coordinated with CLIENT’s gathering system and field operational needs.
11.
Receive after-hours call-outs for field operations and immediately notify appropriate CLIENT field personnel of such calls.  


