ANNEX IV

22.2 Assignment by Purchaser or Agent.  

Neither Party shall assign any or all of their duties or rights under this Agreement without prior written consent from the other Party; such consent not to be unreasonably withheld, conditioned or delayed.  If the Purchaser wishes to obtain the Seller’s consent to the assignment of Purchaser’s duties or rights under this Agreement, it shall request such consent in a writing which includes or incorporates:

(a) the legal name and address and the form and place of incorporation or organization of the proposed assignee;

(b) the current published annual report of the proposed assignee, or, if no such report is published, three years of audited financial statements, and a description of the proposed assignee’s business, or other reasonably reliable and complete financial information which indicates that the assignee (or its parent) has the financial resources necessary to make the future payments under this Agreement.

Seller shall respond to any request for consent in writing within [fourteen (14) days] following its receipt of such request. If Seller fails to respond within this [fourteen day] period, Seller shall be deemed to have waived its right to consent to the proposed assignment.   

Notwithstanding the foregoing:

(w) any lender participating in or providing financing or financing structures, including, without limitation, structures related to leasing arrangements and project financing in respect of any Unit, may transfer or assign its rights associated with such Unit upon liquidation or foreclosure of such Unit in satisfaction of Purchaser’s obligations under such financing structure;

(x) either Party may without further consent by the other Party delegate or assign its duties or rights to any Affiliate or subsidiary; 

(y) Purchaser may without further consent of the Seller delegate or assign its duties or rights to any Affiliate of Enron Corp.; or

(z) if Purchaser holds or controls other material assets associated with the Facility into which any Unit will be installed (the “Transferred Facility”) and if Purchaser transfers all or substantially all of its rights in and to such assets, Purchaser may without further consent delegate or assign its duties or rights associated with such Unit to the transferee of such other assets (the “Transferee”), provided that one of the following conditions has and continues to be fulfilled:

(i) prior to payment of the Purchase Amount, that Transferee (A) has provided financial guarantees reasonably satisfactory to the Seller and valid until such time as the Purchase Amount shall be paid in full, or (B) has demonstrated that it has credit rated by Standard & Poors at BBB- or better, and has agreed that if it fails to maintain such rating until the Purchase Amount shall have been paid in full that it will provide financial guarantees as described in subsection (A) above; or

(ii) that Transferee shall provide representations reasonably satisfactory to Seller that a credit facility covering the Transferred Facility has been agreed and is operative.

Purchaser or Agent shall have the right to assign or pledge, from time to time, all or any portion of their respective right, title and interest in, to and under the Agreement as collateral for financing of this Facility without Seller’s consent.

When duly assigned in accordance with this Section (including, following any collateral assignment, upon foreclosure by any collateral assignee), (i) this Agreement or the rights and/or obligations so assigned shall be binding upon and shall inure to the benefit of the assignee (and all rights and/or obligations so assigned, including, without limitation, any and all warranty rights, shall be assigned to the assignee as if such assignee were an original party hereto), (ii) the assignor shall be irrevocably relieved of and forever discharged from all liability under this Agreement so long as the assignee executes an assumption of such liabilities, and (iii) the Seller shall look only to such assignee for the performance of the obligations so assigned.  Any assignment by Purchaser other than as permitted herein shall be void and without force or effect.

The Parties hereto further agree and acknowledge that the foregoing provisions relating to this assignment will only control the assignment of Purchaser’s rights under this Agreement prior to the date upon which the Equipment achieves Takeover.  Following such date, Purchaser shall be permitted, without Seller’s consent, to: (i) assign its rights under this Agreement, (ii) convey any ownership interest that it may have in the Facility and/or (iii) convey any equity interest that it may have in the entity which owns the Facility.
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