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Asset-Backed Securities and the Bankruptcy Reform Bill

· Over $350 billion of asset-backed securities (ABS) were issued in 2000.

· The ability of lenders to “securitize” financial assets significantly reduces the cost of borrowing for consumers and businesses.

· When lenders securitize financial assets such as car loans, credit-card receivables or equipment leases, they transfer pools of loans off their books.  After a securitization transaction, the originators of the assets—lenders—no longer own the loans.

· In the securitization transaction, investors—principally pension funds, insurance companies, banks and other institutions—purchase interests in the cash flows generated by the pooled assets.  Essentially, after a securitization, the assets are owned beneficially by the investors, not by the lender who originated the loans.

· It would, therefore, be inappropriate for the debtors of a bankrupt lender to attempt to seize assets which have already been sold to other investors.  Those assets no longer belong to the bankrupt lender.  The ability to transfer beneficial ownership from a lender to investors is absolutely essential to securitization transactions.

· The efficiency of the ABS market is hindered because current bankruptcy law fails to explicitly protect the transfer of assets in securitization transactions.

· Section 912 of S. 420, the Bankruptcy Reform Act of 2001, contains a provision which would specify that the transfer of assets in a qualified securitization transaction represents a “true sale” of those assets and that if the lender becomes bankrupt, its debtors would not have a claim against assets which support securitization transactions.

· Section 912 also includes provisions to prevent the fraudulent transfer of assets in “sham” securitizations.

· The “true sale” provisions in Section 912 would codify the basic principle that once something is sold, it belongs to the new owner and is no longer part of the assets of the seller.

· The true sale provision in Section 912 would reduce the risk to investors that assets which support securities they own could somehow be returned to the seller/originator in a bankruptcy case.  By reducing this risk, the provision will make credit to consumers cheaper and more readily available.



