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Background

The proposal contemplates an Enron special purpose company  (“Enron Ashton”) purchasing a 10% interest in an unincorporated joint venture that has rights to an undeveloped coal deposit in the Hunter Valley, 150 kms northwest of Sydney in the State of New South Wales, Australia. The interest will be acquired from White Mining Ltd (WML), an Australian mining company. Enron Ashton will share with Itochu (the third participant in the joint venture) marketing rights to coal that would be produced should the deposit be developed into a mine. Enron Ashton will also receive 10% of the shares in the company (Ashton Coal Mines Ltd) that will act as operator of the joint venture. This company holds on behalf of the joint venture a small parcel of rural land near the proposed mine site. 

The purchase price payable to WML is AUD5,000,000 (approx. USD2,500,000). AUD3,000,000 of this amount will be paid immediately to WML whilst the remaining AUD2,000,000 will be held in escrow and released to WML when development of the mine is approved. A further AUD750,000  will be paid to Itochu. This amount is in consideration for Itochu  making available to Enron Ashton the option Itochu  had to acquire the 10% interest from WML. Only $400,000  will be paid upfront to Itochu. The remaining $350,000 will be paid upon grant of the development consent.

The Ashton JV holds an exploration licence over the coal deposit. WML, as Manager  is currently conducting activities necessary to obtain environmental approvals from the State Government, which are required before development consent for the mine will be granted.       

The terms of  the Ashton JV are contained in the  Pre-Development Joint Venture Agreement and related documentation that were executed by WML and Itochu. After the sale to Enron Ashton  is complete WML  will have a 78% interest and  Itochu a 12% interest. However, there is provision for Itochu  to acquire a further 8% from WML. The  Pre-Development Joint Venture Agreement  requires WML to fund JV activities until a decision to develop the coal reserve is made (likely early 2003).      

This DASH covers the acquisition of the 10% interest from WML and the participation of Enron Ashton in the Ashton JV during the pre-development  phase.  


The attached matrix presents an analysis of the potential legal risks associated with the execution of the documentation by Enron Ashton   

Overall Exposure:      Risk Rating = 2
 (Scale = 1 to 5 with 1 the lowest risk and 5 the highest risk)  
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	  Risk Rating 
	                            Mitigating Factors

	
	       
	

	·     Contract Enforceability. Enron Ashton will become a party to the  existing contractual documentation between WML and Itochu. Once this documentation is amended as required by Enron it will be both legally satisfactory and enforceable. The governing is that of the State of New South Wales, which is based heavily on the English common law. The courts of that State will have non-exclusive jurisdiction and are characterized by an independent judiciary. The rules of the NSW Supreme Court allow the parties to major commercial  litigation to select an expedited trial process without a jury.

·     Approval of Development Decision. All JV parties (i.e. Enron, WML  and Itochu) need to approve and sign a new Development JV Agreement before the development can progress. 

·   Development Consent. Before Government approval is given to develop the mine an environmental approval process will need to be followed. This will  involve a public consultation period. Whilst the necessary approval should granted the process can take 18 months. Also possible conditions may be imposed on any development consent.

·  Consent of Landowners. The grant of a mining lease and consents to construct a mine can be delayed if owners of developed farmland where the mine is to be sited do not give their consent. (Landowners have no right to coal found on their land.)

·     Anti-competitive marketing activities. In conducting coal marketing activities Enron personnel must not engage in prohibited anti-competitive practices as defined in the Trade Practices Act 1974. Certain conduct (e.g. plans to fix prices with other mines) even prior to development of the Ashton mine could result in heavy fines and civil claims.
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	· A Development Joint Venture Agreement  further specifying each party’s rights and obligations must be executed prior to a commitment to develop. 

· Enron’s contractual rights under the joint venture documentation are enhanced through becoming a joint holder of the exploration title. New South Wales mining legislation guards against the possibility of a competing claim to the Ashton coal reserve. Under the Mining Act 1992 the holder of a mining exploration title has an exclusive right to explore for coal and then exploit any discoveries. 

· Draft Development JV documentation has been prepared and will be finalised over the pre-development period.

· Enron Ashton has pre-emptive rights to acquire JV assets if Itochu and White Mining do not want to progress the  development.

· $2,000,000 of Enron’s purchase price will be held in escrow and returned if the development does not proceed. Enron will not be required to pay  $350,000 of the Itochu payment or its share of pre-development costs until the development decision is made.   

· In the event that approval is delayed or conditions are imposed that are unacceptable Enron Ashton may withdraw and recover the $2,000,000 in escrow. Also Enron Ashton would have no obligation to pay a share of pre-development costs.

· Enron consultants advise that WML is well advanced in reaching agreements with landowners and no delays are expected.

· Only a small amount of the proposed mine site will be on developed rural land. 

· There will be ongoing training of personnel on their responsibilities under this legislation through Enron Australia’s Trade Practices compliance program.
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	-    Small JV Interest  - At 10% Enron Ashton will have the smallest  equity interest in the JV.

-   Environmental Legislation. As a joint holder of the exploration mining title Enron Ashton could be liable for civil claims and potentially prosecution for breaches of environmental standards. 

-   Employment Issues – The strong labour unions that dominate employment in the Australian coal industry are unlikely to present an impediment to development provided there is adherence to prevailing work practices.  Most significant employment exposure to manage arises from Occupational Health and Safety legislation. 
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	· Enron Ashton will have representatives on the JV management committee and has contractual rights to access  JV information.

· Budget for the pre-development phase is fixed with changes requiring unanimity.

· Enron Ashton could exit JV through sale of its 10% interest without the consent of the other venturers. Pre-emptive rights will not apply if a sale occurs through a transfer of Enron Ashton stock. 

· During the pre-development phase activities on the site will be limited to appraisal drilling. 

· Under the joint venture documentation Enron Ashton’s liability will be limited to a 10%.

· The interest is held in a special purpose company.

· Operator and manager  will be required to conduct the operations in accordance with Good Operating Practice.

· More extensive operational risks arising from mining operations will be addressed prior to Enron participation in a development.  

· $20,000 bond has been lodged by WML with the State Government. 

· In addition to similar mitigating factors that apply to Environmental legislation, OHS legislation focuses on the employer. During the pre-development stage the connection to Enron Ashton will be remote. A contractor of WML will be the employer of personnel conducting appraisal drilling.

· Prior to a development decision being made Enron should consider the exposure arising from Enron Ashton appointing a director of Ashton Coal Mines Ltd. if that company is to have employees.  
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