ARTICLE 1 1
CHANGE ORDER
11.1 Adjustments to the Purchase Amount and Guaranteed Delivery Date
.11.1.2  Adjustment to the Purchase Amount

The Purchase Amount shall be subject to adjustment pursuant to Change Orders only in the following circumstances:

(a) Change in Law requiring changes as provided in Section 3.6(c)(iv);
(b) suspension pursuant to Section 5.4;
(c) breach or default of this Agreement by Purchaser or Seller;
(d) an Event of Force Majeure in which Purchaser is the Affected Party; exceeding a duration in the aggregate of thirty (30) Days in accordance with Section 18.9;

(e) Purchaser cancellation pursuant to Section 5.3;

(f) Purchaser-requested changes in the Scope of Work; and

(g) Seller requested changes in the Scope of Work which are approved by Purchaser.

With the exception of clauses (e) and (f) of this Section 11.1.1, Seller’s entitlement to an increase in the Purchase Amount shall be conditioned upon:

(h) Seller having used reasonable endeavors to mitigate the cost increase (except for Purchaser’s exercise of options or Purchaser instructing Seller in its performance of any option, then compliance would not be considered a breach of this provision);

(i) Seller having given notice in accordance with the terms of this Agreement; and

(j) The cost increase not being attributable to Seller’s default.

11.1.2 
A Guaranteed Delivery Date may only be extended if there has been a delay due to:

(k) a Change Order requested by Purchaser;

(l) a Charge Order requested by Seller, which is approved in writing by Purchaser in accordance with Section 11.3;

(m) an Event of Force Majeure;

(n) a material breach of the Agreement or default (as defined in Section 17.5) thereunder by Purchaser;

(o) a Change in Law requiring changes as provided in Section 3.6(c)(iv); or

(p) a delay by Purchaser in the performance of its obligations under this Agreement, which has an adverse impact on Seller’s ability to achieve Delivery the Unit by the Guaranteed Delivery Date.

Seller’s entitlement to an extension of time shall be conditional upon:

(i) its having used reasonable endeavors to mitigate the delay;

(q) its having given notice in accordance with the terms of this Agreement; and

(r) the delay not being attributable to its default.

11.2
Purchaser Requested Change Order»

.  
(a)  If Purchaser desires to make any change in the Scope of Work (a “Change Order”), Purchaser shall advise Seller, and Purchaser and Seller shall consult concerning the estimated cost and impact on the Guaranteed Delivery Date set forth in Exhibit B-2 and the Purchase Amount. Thereafter, Purchaser may request that Seller prepare a detailed estimate of the cost of such change.  Within [fifteen (15)] days after receiving Purchaser’s request for such detailed cost estimate, Seller shall prepare a detailed estimate of the cost of such change, taking into account the effect of such change on the Scope of Work and other agreed upon and contemplated Change Orders.  Purchaser shall review Seller’s estimate, and if Purchaser accepts or the parties otherwise agree as to the Change Order, it shall be endorsed by Purchaser.  Thereafter, the parties shall promptly adjust the Guaranteed Delivery Date set forth in Exhibit B-2 and the Purchase Amount and any other Exhibits requiring adjustment to reflect the Change Order.  In the event Seller proceeds with any proposed changes in the Scope of Work prior to execution of a Change Order, Seller shall do so at its own risk.  Purchaser has no obligation to pay Seller for any additional cost and Seller is not entitled to any extension of time for performance as a result of any change implemented by Seller without an executed Change Order.  Modifications or changes in the Specification which are within the general scope of the Agreement documents may be made at any time by Purchaser’s Representative written order to Seller.  

[NOTE:  Rigby does not understand what the prior sentence is intended to do]
(b)   If the parties are unable to agree on the terms of Change Order related to a Purchaser requested change, then Seller shall, if directed in writing by Purchaser, nevertheless proceed to perform such change on a cost basis until the terms of the Change Order are agreed or settled pursuant to dispute in accordance with Article 26. Notwithstanding the prior sentence, Seller reserves the right to not proceed under a Purchaser requested Change Order for which the Parties have not agreed to the impacts where such Change Order:

(i)
materially disrupts production in Seller's or its Subcontractor's manufacturing facilities;

(ii)
is for work or services not generally related to the Scope of Work; and

(iii)
schedule or performance guarantee changes are significantly out of agreement by the Parties.

Seller agrees to provide reasonable documentation to support its claim of such impacts when invoking the terms of this provision. 
11.3   Seller Requested Change Order»

.  If Seller determines that a condition or the occurrence of an event requires a change in the Scope of Work, Seller shall within fifteen (15) days of being aware of the occurrence or condition of the event prepare and deliver to Purchaser a request for a Change Order which shall describe such condition or event in detail.  Within fifteen (15) days following delivery of such request, or such other period as may be agreed upon by the parties, Seller shall submit the proposed adjustment to the Scope of Work, the Guaranteed Delivery Date as set forth in Exhibit B-2 and/or the Purchase Amount requested by it.  Following receipt of such request, Purchaser shall determine, in its sole and exclusive discretion, whether any changes to the Scope of Work, the Guaranteed Delivery Date set forth in Exhibit B-2 and/or the Purchase Amount shall be effected, but failure by Purchaser to approve any such changes  shall not affect or modify any of Seller’s obligations hereunder or cause an increase in the Purchase Amount and/or extension of the Guaranteed Delivery Date.  If Seller proposes changes in the Scope of Work to Purchaser, Seller shall not make such changes without receiving the prior written consent of Purchaser which shall be reflected on a Change Order, in accordance with the procedures as described in Section 11.2.

11.4
Disputes»

.  In the event of an unresolved dispute regarding a Change Order, the parties agree that the matter shall be submitted to dispute resolution in accordance with Article 26.

11.5
Change Order Pricing»

.  Except in the case of Section 11.2 (b), all changes to this the Purchase Amount shall be either lump sum, or unit price.
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