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DRAFT

Kathleen Dirks

Aquila Energy

Contracts Department

20 W. 9th Street

Kansas City, MO 64105


Re: Base Agreement Gas

Dear Kathleen:

Further to conversation regarding an agreement for purchase and sale of gas,  please see my comments:

Article 2.2 
In the first line, delete "Interruptible Service".

Article 3 
In the second line of the paragraph, delete "(2)" and replace with  "(1)".

Article 4         To section "(ii)" add the following:

TO COMPANY:

Notices/Correspondence:      

P.O. Box 4428

Houston, Texas  77210-4428

Attn:  Documentation and Deal Clearing Desk 

Facsimile No.  (713) 646-4816

Termination Notice Facsimile No.  (713) 646-4818
Invoices:

P.O. Box 4428

Houston, Texas  77210-4428

Attn:  Client Services

Facsimile No.  (713) 646-8420
Payments: 

Enron North America Corp.

ABA Routing 111000012 Bank of America

Dallas, Texas  Account 3750494099

Nominations:  1(800) 356-9427/1(800) FLOWGAS
Confirmations:  Enron North America Gas Trading 1(713) 646-2531

 Article 5   In the second line after delete "Missouri" and change to "Texas to New York".

Article 7.11   Please provide forms of Exhibits A,B,C and D, as referenced.

Article 7.16
Delete entire section beginning with "means" and replace with  "Gas Day" means a period of 24 consecutive hours beginning at the time of the applicable Transporter's gas day.

Article 7.21    Delete the entire section and replace with the following:

This Article  is the sole and exclusive excuse of performance permitted under this Agreement and all other excuses at law or in equity are WAIVED to the extent permitted by law.  Except with respect to payment obliga​tions, in the event either Party is rendered unable, wholly or in part, by Force Majeure to carry out its obligations hereunder, it is agreed that upon such Party's giving notice and full particulars of such Force Majeure to the other Party as soon as reasonably possible (such notice to be confirmed in writing), the obligations of the Party giving such notice, to the extent they are affected by such event, shall be suspended from the inception and during the continuance of the Force Majeure for a period of up to 60 Days in the aggregate during any 12 Month period, but for no longer period.  The Party receiving notice of Force Majeure may immediately take such action as it deems necessary at its expense for the entire 60 Day period or any part thereof.  The Parties expressly agree that upon the expiration of the 60 Day  period Force Majeure shall no longer apply to the obligations hereunder and both Buyer and Seller shall be obligated to perform.  The cause of the Force Majeure shall be remedied with all reasonable diligence and dispatch; provided, unless otherwise agreed no provision herein shall re​quire or permit Seller or Buyer to Schedule quanti​ties of Gas (i) in excess of the DCQ, Maximum Daily Delivery Point Quantity or MaxDQ, as applicable, or (ii) at points other than the Delivery Point(s).

Article 7.22    In the first line after the word "methane" add  "meeting standards of Buyer, Seller, and Transporter".

Article 7.23      In the first sentence delete "FT Energy" and add "Pashs Publications Inc."

Article 7.26 
      Delete this article.
Article 7.28
    Delete this article.

Article7.34  
    In the second sentence, third line, delete "under the table" and replace with,  "of  NYMEX settlement prices".  Delete (a) and (b) in this article.

Article 8.        Delete "(i) Interruptible Service)"

Article 8.2
Delete this section in its entirety and replace with :

 Scope of Agreement.  Company and Customer from time to time during the term hereof may, but are not obligated to, enter into Transactions for the firm purchase and sale of Gas to which this Agreement shall apply.  Each Transaction shall be effectuated and evidenced as set forth in this Article 2 and shall constitute a part of this Agreement and all Transactions, together with this Agreement, shall constitute a single integrated agreement.  It is acknowledged that the Parties are relying upon the fact that all Transactions, together with this Agreement, will form a single integrated agreement and that the Parties would not otherwise enter into any Transactions.  Each Transaction shall be construed as one with this Agreement and any discrepancy between this Agreement and a Transaction shall be resolved in favor of the Transaction.  Each Transaction shall provide whether the Transaction is based upon DCQ quantity obligations or MinMQ or MinDQ and MaxDQ quantity obligations, in which case the applicable alternative definitions and provisions set forth in this Agreement shall apply.

Transaction Procedures.  It is the intent of the Parties to facilitate Transactions in accordance with the agreed procedures in this Article 2 and assure that such Transactions are valid and enforceable as a result of the use of these procedures for the mutual benefit of the Parties.  Any Transaction may be formed and effectuated (i) by a written paper-based Transaction Agreement executed by the Parties (including by facsimile and/or counterparts) or (ii) in a recorded telephone conversation between the Parties occurring on any Business Day during the Pricing Hours whereby an offer and acceptance shall constitute the agreement of the Parties to a Transaction as evidenced by the Transaction Tape; provided, each Party may stipulate by prior notice to the other Party that any particular contemplated Transaction may be effectuated and formed only by means of procedure (i) above.  The Parties shall be legally bound by each Transaction from the time they agree to its terms in accordance with this Article 2 and acknowledge that each Party will rely thereon in doing business related to the Transaction.  The Transaction Tape is adopted by the Parties as a means by which a Transaction is reduced to tangible form, and the Parties to a Transaction are identified and authenticate a Transaction.  Any Transaction formed and effectuated pursuant to the foregoing shall be considered to be a "writing" or "in writing" and to have been "signed" and any Transaction Tape shall be considered to constitute an "original" document evidencing the Transaction.  Each Party consents to the recording of its employees' telephone conversations without any further notice. 

Confirmations.  In addition to, but not in lieu of, the foregoing, the Parties agree that Company may confirm a recorded telephonic Transaction by forwarding to Customer a facsimile Confirmation and that a reasonable time for the receipt by Customer of a Confirmation is within 24 hours of the Transaction formation.  Company does hereby adopt its letterhead, including its address, as its signature on any Confirmation as the identification of Company and authentication by Company of the Confirmation, and such letterhead shall be sufficient to verify that Company originated the Confirmation.  The Parties agree that any objections to the contents of the Confirmation shall be made in writing on or before the Confirm Deadline for all purposes hereunder and at law.  Upon issuance of a Confirmation and the passage of the Confirm Deadline, if no objection to the Confirmation has been then received, the Confirmation shall be conclusive evidence of the Transaction made the subject matter thereof and the final expression of all of its terms.

Article 8.3
Delete this entire section.

Article 9.1      In the fourth line, after "Contract Price" add,  "at delivery point."

Article 9.6
Delete this entire section  and replace with the following.

FORCE MAJEURE  This is the sole and exclusive excuse of performance permitted under this Agreement and all other excuses at law or in equity are WAIVED to the extent permitted by law.  Except with respect to payment obliga​tions, in the event either Party is rendered unable, wholly or in part, by Force Majeure to carry out its obligations hereunder, it is agreed that upon such Party's giving notice and full particulars of such Force Majeure to the other Party as soon as reasonably possible (such notice to be confirmed in writing), the obligations of the Party giving such notice, to the extent they are affected by such event, shall be suspended from the inception and during the continuance of the Force Majeure for a period of up to 60 Days in the aggregate during any 12 Month period, but for no longer period.  The Party receiving notice of Force Majeure may immediately take such action as it deems necessary at its expense for the entire 60 Day period or any part thereof.  The Parties expressly agree that upon the expiration of the 60 Day period Force Majeure shall no longer apply to the obligations hereunder and both Buyer and Seller shall be obligated to perform.  The cause of the Force Majeure shall be remedied with all reasonable diligence and dispatch; provided, unless otherwise agreed no provision herein shall re​quire or permit Seller or Buyer to Schedule quanti​ties of Gas (i) in excess of the DCQ, Maximum Daily Delivery Point Quantity or MaxDQ, as applicable, or (ii) at points other than the Delivery Point(s).

Article 9.8     Delete this entire section and replace with the following:

Seller's Failure to Schedule.  If on any Gas Day Seller fails to Schedule Buyer's Requested Quantity, then such occurrence shall constitute a "Seller's Deficiency Default" and "Seller's Deficiency Quantity" shall be the numerical difference between Buyer's Requested Quantity and the amount of Gas Scheduled for such Gas Day.  In the event of a Seller's Deficiency Default, Seller shall pay Buyer the sum of the following: (i) an amount equal to the product of the Seller's Deficiency Quantity multiplied by the Replacement Price Differential, plus (ii) liquidated damages equal to $0.15 multiplied by Seller's Deficiency Quantity to cover Buyer's administrative and operational costs.  During any Month in which Seller's nonperformance continues for a period of five consecutive Gas Days Buyer may elect upon notice to Seller, without liability, not to recommence Scheduling Gas hereunder for the remainder of such Month, but for no longer period.  Subject to offset pursuant to Section 3.5, payment to Buyer shall be made on the 25th Day of the Month in which Seller receives Buyer's statement for same.

3.3. Buyer's Purchase Obligation.  Buyer shall Schedule, or cause to be Scheduled, at the Delivery Point(s) on a firm basis each Gas Day a quantity of Gas equal to the DCQ; provided, (i) if the MinMQ is applicable to a Transaction, Buyer shall Schedule, or cause to be Scheduled, at the Delivery Point(s) on a firm basis each Month a minimum quantity of Gas equal to the MinMQ and (ii) if the MinDQ is applicable to a Transaction, Buyer shall Schedule, or cause to be Scheduled, at the Delivery Point(s) on a firm basis each Day a minimum quantity of Gas equal to the MinDQ.
3.4. Buyer's Failure to Schedule.  If on any Gas Day Buyer fails to Schedule the DCQ or MinDQ, if applicable, then such occurrence shall constitute a "Buyer's Deficiency Default" and "Buyer's Deficiency Quantity" shall be the numerical difference between the DCQ or MinDQ, if applicable, and the quantity of Gas Scheduled for such Gas Day; provided, if the MinMQ is applicable to a Transaction, (i) the Buyer's Deficiency Default shall occur if Buyer fails to Schedule the MinMQ for any Month and (ii) the Buyer's Deficiency Quantity shall be the numerical difference between the MinMQ and the quantity of Gas Scheduled for such Month.  In the event of a Buyer's Deficiency Default, Buyer shall pay Seller the sum of the following:  (i) an amount equal to the product of Buyer's Deficiency Quantity multiplied by the Replacement Price Differential, plus (ii) liquidated damages equal to $0.15 multiplied by Buyer's Deficiency Quantity to cover Seller's administra​tive and operational costs.  With respect to DCQ and MinDQ obligations, during any Month in which Buyer's nonperformance continues for a period of five consecutive Gas Days Seller may elect upon notice to Buyer, without liability, not to recommence Scheduling Gas for the remainder of such Month, but for no longer period.  Subject to offset pursuant to Section 3.5, payment to Seller shall be made in accordance with the Financial Matters provisions set forth in Appendix "1."

ARTICLE 11. QUALITY AND MEASUREMENT

Delete this section and replace with the following:

Gas Specifications.  Seller represents that all Gas delivered hereunder shall meet or exceed the specifications of Buyer's Transporter.

8.9. Intrastate Warranty.

If Buyer is an intrastate pipeline company, Seller covenants and warrants to Buyer that Gas delivered (i) has been produced from reserves which are not dedicated or com​mitted to interstate commerce, and has not been commingled at any point upstream from the Delivery Point(s) with other Gas which is or may be sold, consumed, transported or otherwise utilized in interstate commerce in such a manner which will subject Buyer's or Buyer's Transporter's pipeline system, or any portion thereof, to the jurisdiction of the Federal Energy Regulatory Commission or any succes​sor authority under the Natural Gas Act. Seller shall indemnify, defend and hold harmless Buyer and Buyer's Transporter from any and all Claims, including all Claims for punitive, exemplary, treble, incidental, consequential and indirect damages, lost profits or other business interruption damages, arising from or out of a breach of the foregoing covenant and warranty.
ARTICLE 13. DEFAULTS AND REMEDIES

Strike this entire section and replace with credit terms to be determined by credit department.

Article 16.  Billing and Payment

16.2  Delete the following sentences in this section.  “The late charge provided for by this Section 6.2 shall be compounded monthly.”  Seller shall have the right to suspend provision of Gas hereunder without notice if any bill remains unpaid for two(2) Business Days after the due date thereof.

16.3 Delete this section and replace with the following:

Financial Information.  If requested by Customer, Company shall deliver (i) within 120 Days following the end of each fiscal year, a copy of the annual report of Enron Corp. containing consolidated financial statements for such fiscal year certified by independent certified public accountants and (ii) within 60 Days after the end of each of its first three fiscal quarters of each fiscal year, a copy of the quarterly report of Enron Corp. containing unaudited consolidated financial statements for such fiscal quarter.  If requested by Company, Customer [or its Guarantor] shall deliver (i) within 120 Days following the end of each fiscal year, a copy of its annual report containing consolidated financial statements for such fiscal year certified by independent certified public accountants and (ii) within 60 Days after the end of each of its first three fiscal quarters of each fiscal year, a copy of its quarterly report containing unaudited consolidated financial statements for such fiscal quarter.  In all cases the statements shall be for the most recent accounting period and prepared in accordance with GAAP; provided, should any such statements not be timely due to a delay in preparation or certification, such delay shall not be considered a default so long as such Party diligently pursues the preparation, certification and delivery of the statements.

16.4 Payment Netting

In the 4th line change the word “shall” to “may”.

Article 20. Services

Delete this section.

Article 21.2 Entire Agreement

Delete this section and substitute the following.

Company and Customer from time to time during the term hereof may, but are not obligated to, enter into Transactions for the firm purchase and sale of Gas to which this Agreement shall apply.  Each Transaction shall be effectuated and evidenced as set forth in this Article 2 and shall constitute a part of this Agreement and all Transactions, together with this Agreement, shall constitute a single integrated agreement.  It is acknowledged that the Parties are relying upon the fact that all Transactions, together with this Agreement, will form a single integrated agreement and that the Parties would not otherwise enter into any Transactions.  Each Transaction shall be construed as one with this Agreement and any discrepancy between this Agreement and a Transaction shall be resolved in favor of the Transaction.  Each Transaction shall provide whether the Transaction is based upon DCQ quantity obligations or MinMQ or MinDQ and MaxDQ quantity obligations, in which case the applicable alternative definitions and provisions set forth in this Agreement shall apply.

21.4 Amendments

Revise the first sentence to read as follows: “No amendment or modification of the terms and provisions of this Agreement shall be enforceable, unless written and executed by both Parties.

21.6 Surival

Delete the last sentence in its entirety beginning with “Confidentiality”.

