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ANSWER OF THE MARKET ACCESS COALITION

TO MOTION OF THE CANBY UTILITY BOARD FOR AN EXPANDED EVIDENTIARY HEARING CONCERNING EX PARTE COMMUNICATIONS OR FOR ALTERNATE RELIEF

________________________________________________________________

The Market Access Coalition (“MAC”) hereby answers the motion of the Canby Utility Board (“Canby”) requesting that the hearing officer grant the motion of the DSIs for an evidentiary hearing regarding alleged ex parte communications, expanding that hearing to  address the DSIs’ own ex parte  communications with the BPA Administrator and the Secretary of Energy in efforts to predetermine the outcome of these proceedings.  MAC reiterates the positions advanced in its answer of April 9, 2001, urging denial of the DSI motion for extraordinary hearing procedures.  However, Canby’s motion raises a more troubling problem.

Canby’s motion alleges that the DSIs and their lobbyists may have consciously set out to subvert the ratemaking process.  As protective cover, the DSIs appear to have urged federal officials to concede that impermissible rate discussions were permissible contract discussions, a distinction that one might analogize to a shell game.  Unless effectively rebutted by the DSIs and BPA, the record already supports a strong inference that anything decided by BPA in this rate case for the benefit of the DSIs results not from the evidence, but from improper, off-the-record continuous discussions between the DSIs and the Administrator, Energy Secretary Richardson, Energy Secretary Abraham and others.

As part of her duty under statute and professional-services contract to ensure that the certified record in this case is both fair and complete, the Hearing Officer may find it necessary to ask probing questions of DSI lobbyists and other employees regarding the nature and extent of their apparent ex parte contacts.  Otherwise, the decision may be fatally tainted as it proceeds forward to FERC and judicial review.  MAC would support the Hearing Officer in undertaking any such investigation on an expedited basis.

DATED this 11th day of April, 2001.

Respectfully submitted,

_____________________________

John A. Cameron

Traci Grundon Kirkpatrick

Davis Wright Tremaine

Attorneys for the Market Access Coalition

CERTIFICATE OF SERVICE


I hereby certify on the 12th day of April, 2001, I served upon each person designated on the official service list, either electronically or by U.S. Mail, a full, true and correct copy of the Answer of the Market Access Coalition to Motion of the Canby Utility Board for an Expanded Evidentiary Hearing Concerning Ex Parte Communications or for Alternate Relief.
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