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Date


April 10, 2001

Subject


enovate/Allegheny;

Master Agreement


From
Mary Klyasheff



To
T. Hermann

R. Rodriguez

G. Penman

Copy

to


R. Dobson

S. Dickson

J. Hodge

The following are my comments and questions in response to Allegheny’s comments on enovate’s form Master Agreement.  I do not oppose any of the changes.  I consider items 1 and 6 to be business decisions. 

1. Secs. 3.2 and 3.4:  Allegheny proposed deleting the 15¢ add-on to the liquidated damages for failure to deliver or receive.  I consider this a business decision.  If enovate is concerned about non-performance by Allegheny, then it may wish to retain some amount of add-on.  

2. Art. 4, Sec. 6.2, Sec. 8.6 and Appendix 1, Arbitration:  Allegheny proposed deleting the mandatory arbitration provision.  From Peoples’ perspective, I am indifferent on this proposal.  I will defer to the business people and Enron’s counsel for enovate’s response to this issue.

3. Art. 6:  Allegheny proposed a reciprocal indemnity (Sec. 6.1) related to tax liability and an obligation (Sec. 6.3) to provide, upon request, documentation related to any tax exemptions a party may claim.  I have no objection to either proposal.  

4. Sec. 8.2:  Allegheny proposed that the standard for transfer/assignment of the Agreement be that consent not be unreasonably withheld, rather than allowing consent to be withheld at the other party’s option.  I prefer enovate’s formulation because it minimizes the potential for dispute, but I would be willing to accept Allegheny’s proposal.  It means that enovate must be prepared to support any decision to reject a requested transfer/assignment of the agreement.

5. Sec. 8.5:  Allegheny proposed New York in place of Illinois law, and I do not oppose that change.

6. App. 1, Confirm Deadline:  Allegheny proposed a 48 hour, rather than 24 hour, deadline.  I consider this a business decision.

7. App. 1, Audit Rights:  Allegheny proposed modifying the audit rights section to require written notice and adding “business” to modify the times at which the audit can occur (“reasonable business times”).  I do not oppose the changes.
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