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I.  
INTRODUCTION

Pursuant to Rule 75 of the Rules of Practice and Procedure of the California Public Utilities Commission (“CPUC” or “Commission”), Aera Energy LLC (“Aera”) submits this Reply Brief in response to a proposal concerning existing long-term transportation contracts that was contained in the Opening Brief of Southern California Gas Company (“SoCalGas”) and San Diego Gas & Electric Company (“SDG&E”) in the above-captioned proceeding.  Aera continues to urge the Commission to refrain from expanding the scope of this broad policy-based investigation to include consideration of specific negotiated contracts that may be affected by the operation of the Comprehensive Settlement (“CS”) filed in this proceeding.  Specifically, Aera urges the Commission to reject the vague and unsupported “proposal” offered by SoCalGas in its opening brief.

II.
DISCUSSION


In their Opening Brief, SoCalGas and SDG&E explain that Section 1.9 of Part I of the CS provides for the treatment of four long-term transportation contracts under which gas delivered at certain receipt points “shall have the right to elect backbone transmission rights at those points prior to the open season sufficient to preserve the benefit of their contract.” 
  (Opening Brief of SoCalGas and SDG&E, July 10, 2000, p. 17.)  It then makes a cursory proposal for customers under other existing long-term transportation contracts.  

For other existing long-term transportation contracts, SoCalGas and SDG&E believe the best approach consistent with the Comprehensive Settlement is to provide customers under these contracts with a credit against their contract rate for unbundled backbone transmission, and then to allow them to participate in the open seasons and other markets in exactly the same way as other noncore end-use customers

.

(Id.)  


This proposal for “other existing long-term transportation contracts” is problematic for two reasons.  First, it is too vague to warrant serious consideration by the Commission at this point in the proceeding.  Second, the proposal may contravene the express dispute resolution and remedies provisions of some negotiated contracts.  

A. The Terms of the SoCalGas/SDG&E Proposal Are Too Vague and Ambiguous to Instruct the Commission On Any Particular Course of Action.

The SoCalGas/SDG&E proposal is too vague to instruct the Commission on the treatment of existing transportation contracts that themselves contain very specific terms.  The proposal is overly ambiguous to warrant serious consideration by the Commission at this advanced stage in the proceeding in two notable respects.  

First, the SoCalGas/SDG&E proposal does not inform the Commission to which contracts it is referring.  SoCalGas and SDG&E are asking the Commission to consider a particular course of action under the operation of the CS as it would relate to as yet unidentified contracts.  The Commission has never considered the termination or reformation of particular contracts without first clearly identifying the specific contracts, and it should not begin to do so here.  Second, the proposal does not explain how the credit will be determined.  The proposal fails to clarify whether the credit will be calculated through an Advice Letter process or through negotiation between the parties that originally negotiated these contracts.  

The Commission should not begin to consider the treatment of long-term contracts under the CS without first identifying the contracts or the terms of the proposal.  For the Commission to do so at this advanced stage in the proceeding, when the evidentiary hearings have closed, would be inappropriate.  Aera continues to urge the Commission not to expand the scope of this policy-based investigation to include consideration of the future operation of long-term transportation contracts, but that should it decide to, the Commission should direct parties to employ the dispute resolution procedures or remedies specified in individual contracts.  Only in the event that parties fail to resolve a dispute according to the specific dispute resolution and remedies provisions of their contracts should the Commission institute further proceedings.  

B. The Commission Should Not Interpret a Cursory Proposal of One Party to Imply the Willingness of the Other Contracting Party to Ignore the Express Terms of the Negotiated Contract.

Under their proposal, SoCalGas and SDG&E are unilaterally asking the Commission to consider one  particular course of action for contracts that were negotiated between contracting parties.  The Commission should keep in mind, as it considers the SoCalGas/SDG&E proposal, the facts that gave rise to the approval of some long-term transportation contracts, including contracts entered into by Aera or its predecessors-in-interest.  Aera explained in its Opening Brief that some contracts were authorized by the Commission pursuant to Decision (“D.”) 86-12-009 so that enhanced oil recovery (“EOR”) customers would continue to contribute to fixed costs in the ratepayer base.  (Opening Brief of Aera Energy LLC, July 10, 2000, pp. 3-4.)D.86-12-009 permitted SoCalGas to negotiate non-tariff rates, terms, and conditions with those EOR customers.  (Id.)  

At the same time, the Commission waived its otherwise applicable right under Section IX of General Order 96-A to modify EOR contracts during the terms of their operation.  (Id.)  This further underscores the propriety of the Commission instructing parties to these existing, long-term negotiated contracts to pursue negotiations and whatever remedies as they are prescribed in the terms of their contracts.  

As Aera has maintained throughout this proceeding, the proper course of action for addressing issues related to individually negotiated contracts lies in each contract’s specific provisions.  The parties should be directed to resolve any issues arising from action taken by this Commission in a manner consistent with the individual contract terms.  Only if the parties fail to resolve their differences according to the express terms of their contracts should the Commission invite further proceedings to address contract dispute or reformation issues.  

III.
CONCLUSION


For all of the reasons stated above and in its July 10, 2000 Opening Brief, Aera continues to urge the Commission not to expand the scope of this policy-based investigation to include consideration of the SoCalGas/SDG&E proposal concerning existing long-term transportation contracts.  If, however, the Commission were to consider the treatment of existing long-term transportation contracts under the CS, Aera urges the Commission to first direct parties to those contracts to employ the dispute resolution procedures or remedies specified in their individually negotiated contracts.  The Commission should institute further proceedings to address the treatment of these contracts only if the specific terms of the contracts fail to lead to resolution.  
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� These contracts are identified as the one concerning the former Edison Mandalay plant now held by a Reliant subsidiary, and three contracts held by industrial/cogeneration customers in the Oxnard area.
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