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IN THE COURT OF QUEEN’S BENCH OF ALBERTA

JUDICIAL DISTRICT OF CALGARY

BETWEEN:

ENRON CANADA CORP.

Plaintiff

· and –

NGX CANADA INC., CANADIAN ENERDATA LTD., 

WESTCOAST ENERGY INC., OM GRUPPEN AB and

RICHARD ZARZECZNY

Defendants

A F F I D A V I T

I, Jonathan Donald McKay, Commodity Trader, of the City of Calgary, in the Province of Alberta, MAKE OATH AND SAY AS FOLLOWS:

Position of Deponent

1. I am a Director, in charge of natural gas trading, at Enron Canada Corp. (“Enron Canada”) and as such have personal knowledge of the facts hereinafter deposed to except where stated to be based on information and belief in which case I verily believe same to be true.

Defendants

2. I am informed by counsel for Enron Canada, Messrs. Blake, Cassels & Graydon (“Blakes”) that the Defendant, NGX Canada Inc. (“NGX”), is a body corporate, incorporated under the laws of Canada and extra-provincially registered to carry on business in Alberta.  Attached hereto and marked as Exhibit “A” is a true copy of a corporate search of NGX.

3. I am informed by Blakes that the Defendant, Canadian Enerdata Ltd. (“Canadian Enerdata”), is a body corporate, incorporated under the laws of Ontario. Attached hereto and marked as Exhibit “B” is a true copy of a corporate search of Canadian Enerdata.

4. I am informed by Blakes that the Defendant, Westcoast Energy Inc. (“Westcoast”), is a body corporate, incorporated under the laws of Canada and extra-provincially registered to carry on business in Alberta.  At all material times, Westcoast was a 51% shareholder of NGX. Attached hereto and marked as Exhibit “C” is a true copy of a corporate search of Westcoast.

5. I am informed by Blakes that the Defendant, Om Gruppen AB (“OM”), is a body corporate, incorporated under the laws of Sweden.  At all material times, OM was a 49% shareholder of NGX. Attached hereto and marked as Exhibit “D” is a true copy of a corporate search of OM.

6. I am informed by Blakes that the Defendant, Richard Zarzeczny (“Zarzeczny”), was, so far as they are aware, the sole shareholder of Canadian Enerdata at all material times.

Canadian Gas Reporter

7. Canadian Enerdata has and continues to publish a periodical report known as Canadian Gas Price Reporter.  I am informed by Blakes that it has done so since on or about 1988.  This publication provides for and publishes certain gas indices commonly known as the AECO/N.I.T. Daily Spot Price Indices, the AECO “C” & N.I.T. One-Month Spot Price and Bid-Week Indices (collectively, the “Gas Price Indices”).  I am informed by Dianne Seiv, Senior Specialist in charge of transaction documentation at Enron Canada, that Enron Canada has subscribed to Canadian Gas Price Reporter since on or about April 19, 1995, for good and valuable consideration.  Attached hereto and marked as Exhibit “E” is an excerpt from Canadian Gas Price Reporter from September, 2000.

Methodology of Calculation for Gas Price Indices Prior to October 1, 2000

8. Prior to on or about September 28, 2000, Canadian Enerdata was an independent and neutral party who generated the Gas Price Indices by using source data extracted from a traditional and comprehensive survey of participants within the physical and financial natural gas trading industry (the “Traditional Survey”) including, inter alia, gas consumers, traders, marketers and producers (the “Industry Participants”).  Enron Canada, like other Industry Participants, voluntarily responded to the Traditional Survey as it was in its best interests to do so given, among other things, its desire to maintain neutral, reliable and consistent Gas Price Indices as detailed below. 

9. Prior to October 1, 2000, the Gas Price Indices were formulated by calculating the volume weighted average of all physical fixed-price transactions undertaken by Industry Participants over a relevant index period using the Traditional Survey.  The Gas Price Indices published in the Canadian Gas Price Reporter were used in respect of virtually all transactions within the physical and financial natural gas trading industry given, among other things, the absence of any alternate index providing, among other things, neutrality, reliability and consistency in respect of the Gas Price Indices as detailed below.  The Gas Price Indices continue to be used by Enron Canada given the absence of any viable alternate index.

10. The methodology employed by Canadian Enerdata in generating the Gas Price Indices prior to on or about October 1, 2000, was widely supported, heavily relied upon and otherwise used by Industry Participants in the physical and financial gas trading industry, including Enron Canada, having regard to the characteristics inherent in such methodology used to calculate the Gas Price Indices which, among other things, included:

(a) neutrality – prior to the NGX/Canadian Enerdata Transaction, as defined below, the Gas Price Indices were prepared by an independent and neutral party with no economic interest in the objective information published.  The Gas Price Indices were an impartial and accurate representation of the prevailing market prices for natural gas during a specified index period;

(b) reliability (or integrity) – the methodology employed to create the Gas Price Indices utilized a traditional and comprehensive survey of Industry Participants in the physical and financial natural gas trading industry which contained extensive source data used to calculate the volume weighted average obtained by Industry Participants resulting in reliable Gas Price Indices;  and

(c) consistency –the extensive and representative nature of the source data provided a broad basis for the formulation of the Gas Price Indices and as a result, the same were less likely to be subject to manipulation by Industry Participants.

11. In fact, Canadian Enerdata states on its website that “the publication has become the industry standard for gas buyers and sellers in both Canada and the United States”.  Attached hereto and marked as Exhibit “F” is an excerpt from Canadian Enerdata’s website located at http:/www.enerdata.com/reporte2.html.

12. Enron Canada, like other Industry Participants, has paid and otherwise subscribed to Canadian Gas Price Reporter as indicated above, and relied upon the Gas Price Indices as, among other things, neutral, reliable and consistent indices for physical and financial settlements in the natural gas trading environment as a representative and impartial representation of the prevailing industry wide market prices for natural gas traded during an index period.

Enron Canada Gas Transactions 

13. Enron Canada has entered into hundreds of contracts for or related to the purchase and sale of natural gas and thousands of corresponding transactions using its Master Firm Gas Purchase/Sale Agreements which are well-known and widely available to Industry Participants (the “Master Firm Agreements”).  The Master Firm Agreements make reference to, rely upon and calculate payment obligations based upon the Gas Price Indices published in the Canadian Gas Price Reporter which are specifically defined in the Master Firm Agreements as follows:

(a) “AECO Day Price” means for any Day, the price set forth for the specific Day in the first edition of the Canadian Gas Price Reporter published in the Month immediately following the Month in which such Day falls in the table “Daily Spot Gas Price at AECO C and NOVA Inventory Transfer” under the column “Price ($/GJ)”, in the further subcolumn “Avg.” and the row for that specific Day (excluding those prices on rows identified as “Wkend” in such table), or any words or phrases used in substitution therefor.  If Canadian Enerdata Ltd. ceases to publish the information required to determine the AECO Day Price, the AECO Day Price will be determined utilizing the Alternate Index selected in accordance with Section 6.5;

(b) “AECO Index” means, for any Month, the price set forth for that specific Delivery Month in the first edition of the Canadian Gas Price Reporter published in the Month immediately following such Delivery Month in the table “Canadian Natural Gas Supply Prices” under the column for that specific Delivery Month and the row “Alberta – AECO C & N.I.T. One-Month Spot”, or any words or phrases used in substitution therefor.  If Canadian Enerdata Ltd. ceases to publish the information required to determine the AECO Index, the AECO Index will be determined utilizing the Alternate Index selected in accordance with Section 6.5.

Attached hereto and marked as Exhibit “G” is a sample of a Master Firm Agreement containing the definitions of “AECO Day Price” and “AECO Index”.

14. In addition, pursuant to the Master Firm Agreements, and pursuant to ISDA Master Agreements (and other similar Master Firm Agreements), General Terms and Conditions, Firm Less Than 31 Day Agreements and Interruptible Gas Purchase/Sale Agreements, Enron Canada and its counterparties provide for a mechanism of written confirmations (the “Confirmations”) to affirm the terms of any specific natural gas purchase and sale transaction.  The Confirmations also make reference to, rely upon and calculate the payment obligations between the transacting parties based upon the Gas Price Indices and the accepted methodology published in the Canadian Gas Price Reporter using, for example, the definitions set forth below as follows:


AECO “C” MONTHLY INDEX (Canadian)



CONTRACT PRICE:
The Contract Price, for each Delivery Month, shall be a price in Canadian dollars per GJ equal to the AECO “C” Monthly Index, minus/plus Cdn. $           per GJ, where: “AECO “C” Monthly Index” means the price in Canadian dollars per GJ in the “Avg” column published in the table “Canadian Natural Gas Supply Prices”, in the Canadian Gas Price Reporter, in the row for “Alberta: AECO “C” & NIT One-Month Spot”, for the applicable Delivery Month.




AECO “C” MONTHLY INDEX (U.S.)


CONTRACT PRICE:
The Contract Price, for each Delivery Month, shall be a price in U.S. dollars per MMBtu equal to the AECO “C” Monthly Index, plus/ minus U.S. $            per MMBtu, where: “AECO “C” Monthly Index” means the price in U.S. dollars per MMBtu published in the table “Monthly Canadian and U.S. Natural Gas Price Summary”, in the Canadian Gas Price Reporter, in the row for “Canadian Domestic Gas Prices: Alberta Spot Price-AECO C/NIT”, for the applicable Delivery Month.

The Contract Price shall be payable in U.S. dollars




AECO “C” MONTHLY INDEX WITH A “FLOOR”


CONTRACT PRICE:
The Contract Price, for each Delivery Month, shall be a price in Canadian dollars per GJ equal to the AECO “C” Monthly Index, minus/plus Cdn. $          per GJ, where: “AECO “C” Monthly Index” means the price in Canadian dollars per GJ in the “Avg” column published in the table “Canadian Natural Gas Supply Prices”, in the Canadian Gas Price Reporter, in the row for Alberta: AECO “C” & NIT One-Month Spot”, for the applicable Delivery Month; provided however, for any Delivery Month in which the AECO “C” Monthly Index is less than Cdn. $(floor) per GJ, the Contract Price shall be Cdn. $(floor) per GJ, minus/plus Cdn.   $           per GJ.




AECO “C” MONTHLY INDEX WITH A “CAP”


CONTRACT PRICE:
The Contract Price, for each Delivery Month, shall be a price in Canadian dollars per GJ equal to the AECO “C” Monthly Index, minus/plus Cdn. $         per GJ in the “Avg” column published in the table “Canadian Natural Gas Supply Prices”, in the Canadian Gas Price Reporter, in the row for “Alberta: AECO “C” & NIT One-Month Spot”, for the applicable Delivery Month; provided however, for any Delivery Month in which the AECO “C” Monthly Index is greater than Cdn. $(cap) per GJ, the Contract Price shall be Cdn. $(cap) per GJ, minus/plus Cdn.   $          per GJ. 

Attached hereto and marked as Exhibit “H” is a true copy of the contract price options used by Enron Canada.

NGX Trading System Contract

15. Prior to September 28, 2000, NGX owned and operated an electronic trading system and exchange for natural gas physical forward contracts (the “NGX Trading System).  With trades transacted on the NGX Trading System, NGX took title to any natural gas traded and customarily obtained a commission in respect of any and all transactions consummated on the NGX Trading System by virtue of the terms and conditions of a standard form agreement agreed to by various Industry Participants as set out below.

16. Pursuant to a Contracting Party’s Agreement dated June 30, 2000 (the “NGX Trading System Contract”), NGX and Enron Canada entered into an agreement governing the terms and conditions upon which transactions would be consummated using the NGX Trading System.  Attached hereto and marked as Exhibit “I” is a true copy of certain excerpts of the NGX Trading System Contract.

17. The NGX Trading System Contract and transactions conducted thereunder also make reference to, rely upon and calculate payment obligations between the transacting parties based upon the Gas Price Indices and the accepted methodology published in the Canadian Gas Price Reporter by the incorporation of the definition of “Index Price” which is defined in the NGX Trading System Contract as follows:

“Index Price” – means for gas delivered during the delivery Month for all Indexed Forward Contracts:

i.
the average price of intra-Alberta gas bought and sold for the entire delivery Month on the TCPL Alberta System based on agreements made during the Month immediately prior to the delivery Month, as reported by the CGPR (Canadian Gas Price Reporter) for the entire delivery Month in the “Canadian Natural Gas Supply Price” table, in the column marked “Avg” containing the delivery Month, on the line “AECO “C” N.I.T. One-Month Spot, or any words or phrases used in substitution therefore; or

ii.
in the event that CGPR does not report the required information to determine the Index Price hereunder, or the Index Price is otherwise not determinable, the price will be the price determined by Exchange with reference to the most comparable reported prices in respect of intra-Alberta gas bought and sold for the entire delivery Month on the TCPL Alberta System based on agreements made during the Month immediately prior to the delivery Month.

Purchase of Gas Price Indices from Canadian Enerdata by NGX

18. Prior to on or about September 28, 2000, and to the best of my knowledge, NGX and Canadian Enerdata had no affiliation or association.

19. Pursuant to an agreement made on or about September 28, 2000 (the “NGX/Canadian Enerdata Transaction”) between NGX and Canadian Enerdata, NGX purchased the Gas Price Indices from Canadian Enerdata under which, among other things, it was agreed:

(a) NGX would compile and otherwise generate the Gas Price Indices;

(b) Canadian Enerdata would retain the exclusive rights to the distribution and publication of the Gas Price Indices;

(c) the methodology for calculation of the Gas Price Indices would be based upon the volume-weighted average of only those trades consummated on the NGX Trading System; (the “New Methodology”) and

(d) the New Methodology for the calculation of the Gas Price Indices would be in effect for the establishment of the October Daily Spot Price Indices and November AECO “C” & N.I.T. One-Month Spot Price and November AECO “C” & N.I.T. Bid-Week Indices commencing October 1, 2000.

20. I am informed by Peter C.M. Keohane, Assistant General Counsel of Enron Canada, that as a result of with prejudice discussions with Brian Barrington-Foote, in-house counsel for NGX, that pursuant to the NGX/Canadian Enerdata Transaction it was further agreed, among other things, that:

(a) NGX would indemnify Canadian Enerdata and Zarzeczny from any and all actions in connection with the NGX/Canadian Enerdata Transaction;

(b) Canadian Enerdata was prohibited from selling its exclusive rights to the distribution and publication of the Gas Price Indices to, among other parties, Enron Canada or any of its affiliates.

21. The methodology now employed on or subsequent to October 1, 2000, to calculate the Gas Price Indices pursuant to the NGX/Canadian Enerdata Transaction is hereinafter referred to as the “New Methodology”.

Notification of NGX/Canadian Enerdata Transaction

22. Pursuant to correspondence dated September 28, 2000, NGX gave only 2 business days notice of the existence of NGX/Canadian Enerdata Transaction to Enron Canada and provided some particulars including the following:

(a) “. . .NGX Canada Inc. announced today that it has purchased the Alberta Daily Spot, One Month Spot Price and Bid Week Price Indices from Canadian Enerdata Limited (CEL)”;

(b) “With this agreement, Natural Gas Exchange (NGX) will generate the price indices and provide them to CEL’s publication, Canadian Gas Price Reporter”;

(c) “The traditional survey will no longer exist for the establishment of these indices.  In summary, these indices will be comprised only of the trades consummated on NGX.  . . .CEL and Canadian Gas Price Reporter will retain the exclusive rights to the distribution and publication of these prices”;  and

(d) “This new methodology will be in effect for the establishment of the October Daily Spot Price Indices and November AECO “C” & N.I.T. One Month Spot Price and November AECO “C” & N.I.T. Bid Week Indices which begin trading on October 1, 2000”.

Attached hereto and marked as Exhibit “J” is a true copy of the September 28, 2000 correspondence from NGX.

23. Pursuant to correspondence dated October 5, 2000, forwarded to Canadian Enerdata and NGX, Enron Canada vehemently objected to the NGX/Canadian Enerdata Transaction and, in particular, the New Methodology employed for calculating the Gas Price Indices as proposed.  Attached hereto and marked as Exhibit “K” is a true copy of the October 5, 2000 correspondence from Enron Canada.

24. By correspondence dated October 6, 2000, Canadian Enerdata forwarded correspondence in reply to the October 5, 2000 correspondence from Enron Canada referred to above.  Attached hereto and marked as Exhibit “L” is a true copy of the October 6, 2000 correspondence from Canadian Enerdata.

Creation of Price Risk/Volatility

25. The neutrality, reliability and consistency of the Gas Price Indices were negatively affected as a result of the NGX/Canadian Enerdata Transaction and use of the New Methodology, some particulars of which include the following:

(a) non-neutrality – the natural gas indices are no longer calculated by an independent and neutral party by calculating the volume weighted average of source data extracted from a traditional and comprehensive survey of participants within the physical and financial natural gas trading industry but rather, NGX now controls and otherwise generates the Gas Price Indices based upon a far more restricted basis of compiling source data based only on those trades consummated on the NGX Trading System.  Accordingly, the effect of the New Methodology is to coerce industry participants to transact through the NGX Trading System in order to, inter alia, manage the price risk (by having to increase the quantum of transactions composing the indices to increase the reliability of the same) deliberately created by the NGX/Canadian Enerdata Transaction to the economic benefit of the Defendants;

(b) non-reliability – given the intentional and deliberate methodology employed in calculating the Gas Price Indices which implements a more restrictive and less representative methodology which excludes market information, the Gas Price Indices are not reliable;  and

(c) non-consistency – the New Methodology used to calculate the Gas Price Indices are more susceptible to manipulation given, inter alia, the far more restricted volumes of natural gas traded on the NGX Trading System and the ability of market Participants, through, inter alia, volume manipulation, to affect the Gas Price Indices.

26. At all material times, the Canadian Gas Price Reporter represented and otherwise contained the volume of natural gas used in calculating the Gas Price Indices.  For example, prior to the NGX/Canadian Enerdata Transaction, the October, 2000 edition of the Canadian Gas Price Reporter represented that the monthly index value of the Gas Price Indices (which were calculated using September, 2000 source data using the Traditional Survey) was calculated based on a volume weighted average of 7,866 MMcf/d.  After the NGX/Canadian Enerdata Transaction, the volume of gas used to generate the monthly index value of the Gas Price Indices for the month of November, 2000 (which was calculated using October, 2000 source data using the New Methodology) was calculated based on a volume weighted average of trades consummated on the NGX Trading System representing a volume of only 2,251 MMcf/d.  Attached hereto and marked as Exhibits “M”and “N”  are charts produced by Enron Canada which show daily and monthly weighted averages and volumes per day between March, 2000 and November 24, 2000, which illustrate the substantial price risk/volatility created by the New Methodology and certain excerpts from Canadian Gas Price Reporter between March-November, 2000.

27. The charts appended as Exhibit “M” show substantial price risk/volatility as a result of the NGX/Canadian Enerdata Transaction as referred to above.  For example, for the month of November, 2000, the difference between the Enron Canada on-line fixed-price natural gas trades and combined Enron Canada on-line fixed-price natural gas trades/NGX fixed-price natural gas trades for monthly index values compared to the Gas Price Indices reported in the Canadian Gas Price Reporter show respective differences and price risk/volatility of 28.65¢ and 16.75¢ respectively using monthly values.  Prior to the NGX/Canadian Enerdata Transactions, any such price risk/volatility was insignificant.

Exposure to Manipulation/Coercion

28. The NGX/Canadian Enerdata Transaction has, in effect, acted to coerce Enron Canada to transact through the NGX Trading System in order to attempt to manage the price risk/volatility created.  In addition, the NGX/Canadian Enerdata Transaction has exposed Enron Canada, who NGX and Canadian Enerdata either knew or ought to have known relied and continued to rely upon the Gas Price Indices, to economic risk by excluding critical market information (and therefore impacting upon the neutrality, reliability and consistency of such indices) from the determination of the Gas Price Indices.  Further, the New Methodology employed to calculate the Gas Price Indices, expose such indices to manipulation by Industry Participants, thereby compromising the integrity of the Gas Price Indices.

Exposure to Credit Risks

29. As a further result of the NGX/Canadian Enerdata Transaction, Enron Canada no longer has an unfettered discretion to decline to transact on the NGX Trading System owing to receivables and marked-to-market credit risks.  Rather, Enron Canada is now forced to consider whether the failure to transact on the NGX Trading System will result in intolerable and otherwise unmanageable price risk/volatility resulting from low trading volumes on the NGX Trading System.  As such, Enron Canada is coerced to transact on the NGX Trading System in circumstances where they would elect not to do so having regard to receivables and/or marked-to-market credit risks.

NGX Trading System Shut-Down Implications

30. Given the terms of the NGX/Canadian Enerdata Transaction and the fact the Gas Price Indices are now calculated solely by NGX based on natural gas trading conducted only on the NGX Trading System, there exists substantial risk and catastrophic consequences in the event the NGX Trading System is unavailable for any reason.  For example, on November 28, 2000, the NGX Trading System was inoperable for approximately 1 hour wherein Industry Participants were unable to transact on the NGX Trading System with the result that each and every transaction and corresponding volume that would have been traded by Industry Participants was excluded to the detriment of, among other things, the reliable and consistent calculation of the Gas Price Indices.  In contrast, the methodology in place by Canadian Enerdata prior to on or about October 1, 2000, in calculating the Gas Price Indices never excluded all of the volume weighted averages of the index-related transactions undertaken by Industry Participants over the relevant index period using the Traditional Survey.  Enron Canada has calculated that for approximately each 50,000 gigajoules not traded through the NGX Trading System for any given day, that decrease in volume would have resulted in at least a 1¢ reduction to the monthly Gas Price Indices through to the end of November, 2000, creating yet further price risk/volatility.

NGX Trading System Contract

31. The unilateral actions of the Defendants in changing the methodology applicable to determining the Gas Price Indices has also resulted in an methodology which directly contravenes the “Index Price” agreed upon by Enron Canada and NGX pursuant to the NGX Trading System Contract.

32. As a result of the NGX/Canadian Enerdata Transaction, Enron Canada has been exposed to economic risk and corresponding irreparable harm, injury and/or damages with respect to all transactions completed by them on the NGX Trading System, having regard to the fact that, inter alia, Enron Canada is now coerced to transact on the NGX Trading System resulting from the substantial and unmanageable price risk associated with the New Methodology employed to calculate the Gas Price Indices.

33. NGX and Canadian Enerdata had and continues to have the scope for the exercise of discretion, power and control in the methodology used to calculate the Gas Price Indices which has been unilaterally exercised by the Defendants so as to negatively affect Enron Canada’s legal and practical interests including its economic and contractual relations.  Enron Canada has and continues to remain vulnerable to and at the mercy of, among other parties, NGX in calculating the Gas Price Indices.  

Irreparable Harm

34. As a result of the NGX/Canadian Enerdata Transaction and those set forth herein, Enron Canada has and will continue to suffer irreparable harm, if an injunction is not granted, some particulars of which are as follows:

(a) interference with the substance of the intended rights, title and benefits under its natural gas sale and purchase agreements and related transactions with counterparties, and its natural gas trading and marketing business;

(b) irreparable loss as a result of the substantial and unmanageable price risk/volatility created by the NGX/Canadian Enerdata Transaction;

(c) substantial interference with Enron Canada’s contractual and economic relations in the physical and financial natural gas trading industry;  and

(d) exposure to high levels of credit risks in order to attempt to manage the intolerable price risk/volatility resulting from the NGX/Canadian Enerdata Transaction.

Affidavit in Support of Relief Sought
31.
I make this Affidavit in support of an injunction sought by Enron Canada as against NGX and Canadian Enerdata.

SWORN BEFORE ME at the City of

Calgary, in the Province of Alberta,

this ____ day of November, 2000.

_______________________________

A Commissioner for Oaths in and for 

the Province of Alberta.
)

)

)

)

)
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