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COMMENTS OF THE 
ENERGY PRODUCERS AND USERS COALITION

ON THE DRAFT DECISION OF ADMINISTRATIVE LAW JUDGE

PULSIFER ISSUED SEPTEMBER 4, 2001
Pursuant to the Rule 77 of the Commission’s Rules of Practice and Procedure and the May 9, 2001 directive of Chief Administrative Law Judge (ALJ) Carew, the Energy Producers and Users Coalition (EPUC)
 submit these comments on the Draft Decision of ALJ Pulsifer dated September 4, 2001 (DD).  EPUC urges the Commission to reject the DD in favor of a more narrowly tailored adoption of the Department of Water Resources (DWR) revenue requirement.
I.
INTRODUCTION


Assembly Bill X1 (ABX1) requires the Commission to exercise its ratemaking authority to facilitate the recovery of costs incurred by the DWR in procuring power for utility ratepayers.  The nature of this mandate, however, is less than clear.  Must the Commission establish with absolute certainty a specific and indefinite component in each utility’s rates, as the DD proposes?  Or is it sufficient to assure DWR that the Commission will, on an ongoing basis, authorize the recovery of the DWR’s revenue requirement while protecting ratepayers from unnecessary rate increases?  

The Commission must answer these questions and take action to meet its statutory obligation.  That action, however, should stop short of the solution proposed by the DD.  The Commission should reject the DD in favor of a decision more narrowly tailored to provide DWR the assurance of cost recovery while protecting ratepayers from unnecessary rate increases.  Specifically, the Commission should (1) adopt a mechanism to eliminate the potential impact of DWR forecast error on rates and (2) limit the adoption of an inter-utility allocation to an interim methodology aimed to avoid rate increases on any utility system.
II. THE COMMISSION SHOULD REJECT THE DD IN FAVOR OF A MORE NARROWLY TAILORED DECISION ADOPTING THE DWR REVENUE REQUIREMENT.

The Commission’s statutory obligation has been articulated in very general terms.  The Commission must, as a foundational matter, ensure that all or a portion of utility revenues available to a utility to cover their “net short” options are used to recover the costs incurred by DWR.  Cal Water Code §80114.  The costs that must be covered by these revenues are presented to the Commission by the DWR.  Cal Water Code §80110.  As a practical matter, to facilitate cost recovery, the Commission must decide what portion of these costs must be remitted on a periodic basis by each of San Diego Gas & Electric Company (SDG&E); Southern California Edison Company (SCE) and Pacific Gas and Electric Company (PG&E). 

The DD implicitly overstates the Commission’s obligation under these provisions and, consequently, risks the public interest.  While the Commission must assure recovery of the costs incurred by DWR, the statute does not require the Commission to assure full recovery of a fixed value in the face of variable assumptions.  Failing to address these variables could lead to unnecessary rate increases and further injury to the state’s economy.  Moreover, while the Commission must adopt a “stop gap” allocation of DWR costs among utilities to determine who will make the payments, there is statutory requirement or practical  need for a final, absolute allocation to be adopted before a more careful examination can be made. 

The Commission has had precious little time to review the DWR revenue requirement and consider ways in which to balance its statutory obligations with the immediate interests of ratepayers.  Comments and correspondence in this proceeding make clear that few affected parties, if any, understand the DWR’s revenue requirement.  If the DD is wrong, the state risks further rate increases and injury to its residents and economy.  

How should the Commission more narrowly tailor the DD to balance the interests of DWR and California ratepayers?  In a perfect world, the Commission would hold hearings and permit the full examination of DWR data consistent with its historical ratemaking practice.  Absent this opportunity, however, there are two measures that could mitigate the currently significant level of dispute among the utilities, ratepayers and the DWR.

First, as discussed in Section A, the Commission should employ more current and reasonable forecast assumptions than those apparently relied upon in the DD.
 In the longer run, the Commission should work with DWR to get a clearer, more accurate picture of the DWR procurement cost structure through hearings.

Second, as discussed in Section B, the Commission should reject the DD’s proposed inter-utility allocation.  Instead, it should adopt an interim, nonbinding methodology until further examination of allocation principles can be undertaken.  The interim allocation should be aimed to prevent an unnecessary rate increase pending implementation of a fair and reasonable methodology.  Once a final methodology is adopted, the utilities’ DWR payments under the interim methodology should be adjusted retroactively.


Less is more in this case.  The Commission should narrowly tailor its decision to provide assurances to DWR, while leaving open key issues that require further examination through hearing.
A. In Assuring DWR Cost Recovery, the Commission Should Limit the Potential for Overcollection Due to Forecasting Error.

The DWR revenue requirement is in large part a product of forecasting by the DWR of its power procurement costs.  Parties to this proceeding have noted the potential for forecast errors – errors that could result in unnecessary rate increases for utility customers.  The Commission should modify the DD to avoid this result.
The DWR revenue requirement, as the DD details, identifies six categories of costs: (1) bond-related costs; (2) operating expenses; (3) reserves; (4) pooled money investment rate on general funds advanced; (5) repayment of the General Fund and (6) administrative costs.  DD at 20 (citing Water Code §80134).  The most material and controversial of these categories has been DWR operating expenses.  These expenses include the costs of power purchase, fuel, transmission, scheduling and demand side management.  See id. at 21.  

The Commission’s treatment of key assumptions in the operating expense forecast could make a material difference in setting rates fairly and reasonably.  First, PG&E argues that DWR has overstated future gas prices and related costs.
  If gas prices are overstated, the overall revenue requirement will be inflated.  Likewise, the forecasts of ancillary services also could be overstated, again inflating the revenue requirement.  

The DWR acknowledges that that forecasts may diverge from actual costs. Indeed, the DD notes DWR’s agreement that these items may require adjustment in future revenue requirements.  DD at 25.  

Why wait for future adjustments?  

The DD appears to wait based on an assumption that the Commission is entirely powerless to work with the DWR revenue requirement as submitted.  The DD suggests that the revenue requirement must be approved as submitted, without modification.  The Commission’s authority should not be viewed so narrowly.  The Commission can and should act now within its reasonable scope of authority.

The language of  the relevant Water Code provisions suggest a role for the Commission in eliminating forecast error.  Section 80134 provides that the department may establish a revenue requirement to provide:

[t]he amounts necessary to pay for power purchase by it and to deliver it to purchasers, including the cost of electric power and transmission, scheduling, and other related expenses incurred by the department, or to make payments under any other contracts, agreements, or obligations entered into by it pursuant thereto, in the amounts and at the times the same shall become due.
Section 80134 (emphasis added).  The language of the statute appears to contemplate a matching of revenues received by DWR to amounts due and payable by DWR.  This would suggest that the DWR should be seeking, and the Commission should be adopting, recovery of its costs on a “matching” basis.  

As the Commission and all involved in ratemaking know, actual costs will not match the DWR forecast costs.  Indeed, with inflated natural gas prices and other questionable assumptions, it is highly likely that the DWR will overcollect its costs.  The Commission has, and should exercise, its authority to align more closely actual and forecast values.  

The DD is concerned that the Commission’s authority has been limited.  Water Code §80110 provides that DWR “shall be entitled to recover, as a revenue requirement, amounts and at the times necessary to enable it to comply with Section 80134, and shall advise the commission as the [DWR] determines to be appropriate.”  DD at 25 (quoting §80110).  While the DWR is entitled to recover its costs, the Commission is not bound by this section to overlook the potential impact of forecasting error.  DWR has asked for a certain revenue requirement, assuming certain gas prices and ancillary service purchases.  If actual or more proximate forecasts are used for these assumptions, the Commission can be confident that the charges it approves will still be “appropriate” – perhaps more appropriate – than the rates using erroneous assumptions.

For these reasons, the Commission should adopt a mechanism to reduce the monthly differential between actual DWR costs the forecast value.  The Commission should find that a more frequent revenue requirement determination is necessary to the exercise of its ratemaking authority and, accordingly, require DWR to submit the requirement on a monthly basis.  

Two options should be considered.  A monthly revenue requirement could be submitted by DWR to the Commission and utilities either on a forecast basis, using then-current forecast assumptions, or on a monthly lag basis.  Alternatively, the Commission could develop an index to apply to the adopted DD values.  The index would adjust the DWR charges contemplated by the DD based on the differences between forecast data upon which the DD’s values are based  – e.g., for gas price and ancillary services – and the then-current forecasts for those data.  To assure DWR cost recovery, a quarterly or semi-annual true-up could be effectuated to align utility remittances with actual costs.

B. The Commission Should Avoid Binding Determinations of DWR Cost Allocation Among Utilities Until a More Careful Analysis Has Been Completed.

It is clear that the Commission must assure DWR cost recovery to support the issuance of bonds necessary to repay the General Fund.  It is less clear, however, that DWR must know today with certainty from which utility each dollar will flow.  Moreover, inter-utility cost allocation is a highly contested issue in this proceeding – an issue that could result in litigation that could halt the issuance of bonds.  The Commission should, therefore, adopt only an interim solution to the inter-utility cost allocation problem until it has taken the time necessary to determine a fair and reasonable allocation.

The basis upon which the DD proposes to allocate costs to utilities remains a mystery.  

· How have DWR contract paths been factored into the allocation process, and has any path designation been made properly?

· If the Commission intends to differentiate by path, is it appropriate to use the same gas price forecast for northern and southern California?

· Has congestion been taken into account, and has it been accounted for accurately?

· What assumptions have been made regarding self-provision of ancillary services, and are these assumptions reasonable today?

· How have line losses been treated?

Indeed, the utilities in their comments raise a variety of other concerns and issues that have inhibited a common understanding of the data.
  With all of this uncertainty, it would be imprudent for the Commission to adopt any final inter-utility allocation methodology.

The Commission should, for these reasons, adopt an interim approach.  On an interim basis only, the Commission should reconsider the possibility of keeping the cost allocation within the bounds of existing rates.  The Commission should make clear that this methodology would have no precedential effect in the development of a final allocation.  The Commission should then immediately institute hearings to determine a fair and reasonable final allocation of these costs to each utility in light of each utility’s net short position, ancillary services position and other relevant factors.  At the conclusion of this process, a retroactive “true-up” should be made to adjust the interim allocation.

III.
CONCLUSION

For all of the foregoing reasons, EPUC urges the Commission to tailor narrowly its decision adopting a DWR revenue requirement.  The Commission should adopt a mechanism, as described herein, that would limit or eliminate the difference between DWR actual costs and utility remittances.  The Commission should also adopt only an interim inter-utility allocation, to be reconciled with a final methodology pending a careful and thorough examination of cost responsibility.  
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� 	EPUC is an ad hoc coalition representing the end-use and on-site cogeneration use of Aera Energy LLC, The Atlantic Richfield Company, Chevron U.S.A. Inc., Equilon Enterprises LLC, Occidental Energy Marketing, Inc.; Texaco Inc.; Tosco Corporation and Valero Refining Company - California.


� 	To assure DWR cost recovery, a quarterly or semi-annual true-up could be effectuated to align utility remittances with actual costs.


� 	Comments of Pacific Gas and Electric Company in Response to Joint Assigned Commissioners’ Ruling (Aug. 3, 2001), at 13.


� 	PG&E submitted a motion on September 10, 2001, seeking to compel discovery of the computer models used in the development of the DD. Motion of Pacific Gas and Electric Company to Compel Production of, and Hearings on, Computer Models Used to Support the Draft Decision of ALJ Pulsifer on the California Department of Water Resources Revenue Requirement.  EPUC supports the motion, and believes that this discovery would further the understanding of the basis of allocation of DWR costs.
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