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22 December 1999

ENRON COMMUNICATIONS, INC.

SURVEY OF THE LAWS OF SPAIN REGARDING TRADING OF BANDWIDTH AND ESTABLISHMENT OF BANDWIDTH POOLING POINTS

1. INTRODUCTION

Enron Communications, Inc. (“ECI”) has asked that we provide responses to the questions set out in the Survey of the Laws of Spain regarding Trading of Bandwidth and Establishment of Bandwidth Pooling Points (the “Survey Questionnaire”, attached as the Annex to this Report), in connection with the establishment of a forward commodity market for the trading of telecommunications bandwidth.

2. SCOPE OF SURVEY

2.1 Introduction

We have conducted the survey of the laws of Spain in accordance with the Survey Questionnaire, and on the basis of our review of the documents and information provided by ECI.  This Report sets out our responses to the Survey Questionnaire.

This Report should be used by ECI solely for its use in connection with the establishment of a market for trading telecommunications bandwidth and ECI should not rely on it for any other purpose. 

2.2 Extent of Survey

You have discussed with our London office the extent of the legal survey which Clifford Chance were to perform and it has been agreed that the survey should be conducted by Clifford Chance with the following guidelines in mind:

(a)
You have confirmed that you do require us to provide responses to questions in the Survey Questionnaire on taxation, but you do not require us to advise on accounting or other financial aspects or implications of the survey questions.

(b)
You have confirmed that you do not wish us to review or advise on any financial services or securities law regulatory aspects of the Proposal, except in so far as the trading of Bandwidth may be regarded as constituting the operation of a financial market or exchange which is subject to financial market supervision, and where such supervision may impinge upon the implementation of the Proposal in Spain. 

(c)
You have confirmed that you do not wish us to discuss any aspects of the Proposal with relevant regulators in Spain, including on a "no-names" basis.

The survey responses have been prepared on the basis of the information contained in the Documents, and we have assumed that the Documents contain all factual information which has a bearing on the questions in the Survey Questionnaire.  In addition, many of the survey questions are very general in nature and therefore, of necessity, the relevant responses are also general.  More specific analysis may be required once ECI has identified its preferred approach for the Proposal.

The Documents include materials which are not governed by Spanish law. We have not advised on the laws of any jurisdiction in this Report other than those of Spain which are in effect at the date of this Report.  

2.3 Interpretation

2.3.1 In this Report, the following words and expressions have the meanings set out below (and as set out in the Survey Questionnaire):

"Bandwidth" means the capacity, measured in Mbps (million bits per second), of an electronically continuous path (e.g., by way of fibre optic or other forms of circuits) over a Segment, which path is designed for the electrical transfer of a signal, message or other form of data from and between such locations without loss of information content due to attenuation, distortion or noise. 

Please note, though, that from the descriptions in the Documents we have, in addition, assumed that the Bandwidth will be provided  as an unswitched point-to-point link across some form of terrestrial or submarine cable or fibre, and not, for example, by way of satellite transponder or microwave fixed link.  We have, nonetheless, highlighted some additional telecommunications regulatory issues that might arise if Bandwidth is provided using radio frequencies rather than via cable systems.

"GTCs" means the General Terms and Conditions for Bandwidth Trading appended to the Survey Questionnaire.

"Master Agreement" means the Master Agreement for Bandwidth Trading appended to the Survey Questionnaire.

"Pooling Point" means a type of telecommunications equipment (and all hardware and software ancillary thereto) either owned and/or operated and/or administered by an entity or entities (collectively termed a "Pooling Point Developer"), which provides for the interconnection between various telecommunications networks, equipment, facilities or circuits (which themselves are owned, leased or operated independently of the Pooling Point) and which also provides, inter alia, for the routing of data and of other information in electronic form between such telecommunications networks, equipment, facilities or circuits.

"Proposal" means the Transaction and the establishment of Pooling Points, as described in the Documents.

"Segment" means the electronically continuous path between two geographical reference points.

"Transaction" means a transaction between ECI and a third party (the "Local Counterparty") for the sale or purchase of a specified quantity of Bandwidth over a Segment for a specified duration of time for physical delivery in return for monetary consideration.

2.3.2 Terms defined in the Master Agreement and/or GTCs have the same meanings (where capitalised) in this Report.

3. EXECUTIVE SUMMARY

This executive summary highlights those issues identified by the legal survey which we consider may be of particular interest to ECI, having regard to the Documents.

3.1 Telecommunications Regulation

The exact type of licence or authorisation required by ECI or the Local Counterparty would depend on the activities to be undertaken by the entity and the type of network to be run.  

· If the Segments do not cross Spain, neither ECI nor the Local Counterparty would need to be granted any telecommunications licence or authorisation in Spain in order to enter into the Transactions, as neither party would be establishing or exploiting any telecommunications network or providing telecommunications services in Spain.

· If, however, part of a Segment crosses Spain and either ECI or the Local Counterparty operate the network comprising that part of the Segment, the Seller would need to hold at least a Type C1 individual licence (provided that the network does not require the use of radio frequencies).  The Buyer would require a licence or authorisation in the following circumstances:

· If the Buyer purchases the Bandwidth for its own internal use, it may not require any licence or authorisation (although certain exceptions apply).

· If the Buyer intends to use the purchased capacity to provide services to end users, in order to provide those services the Buyer would need to hold the relevant telecommunications individual licence or general authorisation, depending on the nature of the service to be provided.

· If the Buyer intends to resell the purchased capacity, the Buyer would need to hold a Type C general authorisation (unless it holds a Type B or Type C individual licence).

· If the Segments cross Spain and neither ECI nor the Local Counterparty operate the network comprising the part of the Segments crossing Spain, the Seller would need to hold at least a Type C general authorisation (unless it holds a Type B or a Type C individual licence) and the Buyer would require an individual licence or general authorisation in the circumstances described above.

· If the Pooling Point is considered to be a telecommunications network, the entity owning, establishing, operating, administering or exploiting such Pooling Point would need to hold a telecommunications licence or authorisation.  See Section 1A(c)(iii) below.

Should the Pooling Point be considered to be a telecommunications network through which telecommunications services available to the public are provided, a Type C1 individual licence would be required (unless the network requires use of radio frequencies).

· The connection of the Network to the Pooling Point would be considered to involve the "interconnection" of networks (assuming that the Pooling Point is considered to be a telecommunications network).

· Both the Network Operator and the Pooling Point Developer would need a Type C1 individual licence (provided that the network does not require use of radio frequencies) for the establishment and exploitation of the Network and the Pooling Point.  Both entities must comply with interconnection obligations set forth in the applicable laws and regulations.
· Please note that, should the Local Counterparty be a Public Administration (in its broad sense), or a public company, answers to this Survey Questionnaire would change in material aspects. Taking into account the variety of rules applicable to different Public Administrations or public companies, it would be necessary to identify the particular Public Administration or company involved to determine the scope of those changes. In any event, general references are made in Sections 1B(a), 1D(a) and 1E(c).
· Since the matters analysed in the Survey Questionnaire are new and complex from a technical point of view, we consider that an approach to the regulator is necessary prior to the adoption of a final decision on these matters.

3.2 Financial Services Regulation

The characterisation of the Bandwidth trading system as a "securities market" depends on whether the Transactions are considered to be “financial instruments” for the purposes of the Spanish Securities Market Act. Unfortunately, the definition of “financial instruments” contained in the Spanish Securities Market Act is far from clear, particularly as regards transactions in commodities.

Under the Spanish Securities Market Act, any type of agreements or transactions suitable for trade on a secondary market are deemed to be "financial instruments", even where the underlying asset is not a financial asset but a commodity.  However, the Spanish Securities Market Act does not provide for any criteria to assess the “suitability” of an agreement to be traded on a secondary market.

We note that , in relation to Bandwidth trading, forward sales of commodities or commodities options may, in some circumstances, be deemed to be suitable for trade on a secondary market.  However, transactions which are settled by physical delivery should not qualify as “financial instruments”. In contrast, transactions settled in cash could be deemed to be suitable for trade on a secondary market and, therefore, could be deemed to be “financial instruments” for the purposes of  the Spanish Securities Market Act.

In view of the above, we are of the opinion that Transactions should not be deemed to be “financial instruments” (since they are settled by physical delivery) and, therefore, Bandwidth’s trading should not be construed as a securities market.  

It must be emphasised, however, that the Comisión Nacional del Mercado de Valores, the Spanish regulatory body for securities markets, has not issued any guidance on this type of trading . Therefore, it is not possible to give a conclusive opinion on this issue without previously consulting the Comisión Nacional del Mercado de Valores.
In respect of the ability to close-out Transactions before physical delivery, with the parties merely making financial settlement of balances payable between them, please note that an organised system for the trading of forward sales of commodities (including Bandwidth) which allows for such forward sales to be settled in cash, must be deemed to be, in our opinion, a securities market, this not being the case where such forward sales are settled by physical delivery.  However, we believe that the closing-out of Transactions between ECI and Local Counterparties does not mean that Transactions are settled in cash, since there will always be an ultimate physical delivery from A to B. 

3.3 Taxation

The matters covered in the Survey Questionnaire are very innovative.  As a result, there are no specific regulations applicable under the Tax Law nor have the Tax Authorities indicated how they would treat the matters covered by the Proposal. Therefore, we must rely on general taxation principles as well as on civil law rules to ascertain the tax treatment of all the transactions being analysed. 

SECTION 1 - BANDWIDTH TRADING TRANSACTIONS

3.4 Assumptions

You have asked us to assume for the purposes of this section that:

(a) each Local Counterparty is either incorporated, or has a branch or other presence, in Spain;

(b) ECI is not incorporated in Spain and does not have a branch or other presence in Spain;

(c) either or both of ECI or a Local Counterparty may or may not be owners or operators of any telecommunications networks, equipment, facilities or circuits located in Spain or elsewhere;

(d) occasionally representatives of ECI may visit potential or actual Local Counterparties in Spain with a view to marketing the concept of the Transactions to such Local Counterparties and with a view to soliciting such Local Counterparties to enter into the Transactions;

(e) the Transactions are in respect of a Segment which is between specific addresses each of which is located outside of Spain; and

(f) the Local Counterparties may be corporations or partnerships, utilities, municipalities, government-owned entities or financial institutions, but they will not be individuals.

3.5 Section 1A: Licensing and Organisation

As you have highlighted telecommunications regulation as a key area of concern and interest, we have included in the Report a short section setting out a brief overview on the telecommunications regulatory regime in Spain.

Overview of telecommunications regulation in Spain

As a member of the EU, Spain is obliged to implement directives issued by the EU by passing national legislation and implementing regulations which give full effect to such directives. The EU has issued a number of key directives establishing the basic principles for the liberalisation of the EU telecommunications market by 1 January  1998. Spain was granted an extension to the requirement to implement full liberalisation of the fixed-line telecommunications market until 1 December 1998.

The Law 11/1998, April 24, General on Telecommunications (the “General Law on Telecommunications”) is the primary legislation regulating the Spanish telecommunications market and the provision of telecommunications services. It established a framework for achieving a liberalised regime under which market entrants may access the Spanish telecommunications market and compete against Telefónica, the former public telecommunications monopoly. Most of the legislation relating to the provision of telecommunications services in Spain has been superseded by the General Law on Telecommunications and its implementing regulations. 

On 1 December 1998, the Spanish fixed-line telecommunications market was liberalised. The Spanish government has in addition enacted, among others, decrees and orders relating to licensing, interconnection, numbering and universal service, in accordance with requirements of EU directives to harmonise access to and use of telecommunications markets.

(a)(i)
How would the Transactions fall to be examined or categorized under the telecoms regulatory regime in Spain and what would be the impact of such categorization?

Telecommunications licensing requirements apply to the operation and exploitation of networks and provision of telecommunications services in Spain.  Accordingly, if the end points of the Segments are located outside of Spain and the Segments do not cross Spain, then Spanish telecommunications regulation would not apply.  If, on the other hand, the end points of the Segment are located outside of Spain, but the Segments nevertheless cross Spain, application of Spanish telecommunications regulation would depend on who operates the network crossing Spain across which the Bandwidth is provided.
If either ECI or the Local Counterparty is the operator of the relevant network, then: 

· The Seller would need to hold an individual licence to establish or exploit a public telecommunications network (Type C1 individual licence, as defined below in paragraph (a)(ii), provided that the network does not require the use of radio spectrum). Under a Type C1 individual licence, besides being able to establish and exploit a public telecommunications network, its holder is allowed to provide leased lines.  Selling Bandwidth across that network would be considered to be either as "network exploitation" or provision of leased lines. 

Should the network be a private telecommunications network (i.e. a network which is not used to provide telecommunications services available to the public), the Seller would need to hold a Type B general authorisation. However, on the basis of the information we have received, we assume for the purposes of this Survey Questionnaire that the relevant network would be a public network (i.e. a telecommunications network used for the provision of telecommunications services available to the public).  

· The Buyer under the Transaction may also require an individual licence or general authorisation in the following circumstances:

· The Buyer may purchase the Bandwidth for its own use.  In this case, depending on the circumstances, it may not need to hold any licence (although some exceptions apply).

· The Buyer may purchase the Bandwidth in order to use it to provide telecommunications services to end users.  In order to provide those services, the Buyer would need to hold the relevant telecommunications individual licence or general authorisation, depending on the nature of the services provided.  For example, in order to provide fixed telephony services to the public, the Buyer would need to hold a Type A or a Type B1 individual licence, as described in paragraph (a)(ii) below.

· The Buyer may wish to resell the Bandwidth. To be able to resell capacity, according to the interpretation provided by the Comisión del Mercado de las Telecomunicaciones (the “Telecommunications Commission”), the Buyer would need to hold a Type C general authorisation to provide data transmission services available to the public.

Prior to enactment of the General Law on Telecommunications, the resale of capacity was a "liberalised" service, the provision of which was subject to the granting of an administrative authorisation. After enactment of the General Law on Telecommunications and its implementing regulations, the Telecommunications Commission (among others, Resolution dated 25 February 1999) has indicated that the resale of capacity is subject to the granting of a Type C general authorisation to provide data transmission services available to the public. However, and according to the Telecommunications Commission’s Resolutions, should the holder of that Type C general authorisation be granted a Type B or a Type C individual licence (which allows its holder to provide leased lines services), capacity resale would be included within the scope of such indvidiual licence and no general authorisation would be required.

If neither ECI nor the Local Counterparty operate the network across which the Bandwidth is sold, the third party telecommunications operator operating the Segment would need to be the holder of at least a Type C1 individual licence (provided that the network does not require the use of radio spectrum). In this case:

· The Seller would need to hold at least a Type C general authorisation, as described above; and 

· The Buyer would require an individual licence or general authorisation in the circumstances detailed above.

(a) (ii)
What forms of telecommunications licences would be required, if any, by either or both of ECI and Local Counterparty in respect of the Transactions and how would these be obtained?

Under the General Law on Telecommunications and its implementing regulations, in order to provide telecommunications services or to establish or exploit a telecommunications network, an individual licence or a general authorisation would as a general rule be required, depending on the type of service intended to be provided or the type of network intended to be established or exploited. 

According to the General Law on Telecommunications: 

· "telecommunications services" are those services the provision of which totally or partially consists of the transmission and transportation of signals through telecommunication networks (except for television and broadcasting); and

· "telecommunications networks" are those transmission systems and, if applicable, switch equipment and other resources that allow the transmission of signals between defined termination points by means of cable, fibre optics or other means.

The General Law on Telecommunications and its implementing regulations establish three main categories of individual licence and general authorisation:

· Type A individual licences: these enable the licensee to provide fixed-line telephony services to the public, through the use of switch and transmission means, but without having the rights and obligations of  holders of Types B and C individual licences with respect to the establishment or exploitation of a network.

· Type B individual licences: these enable the licensee to provide telephony services to the public by establishing or exploiting a public telecommunications network. Type B individual licences comprise “B1” licenses for fixed-line telephony services through a fixed-line public network, and “B2” licenses for mobile telephony services through a terrestrial or satellite mobile public network,

· Type C individual licences: these enable the licensee to establish or exploit a public telecommunications network without the licence holder providing telephony services to the public.  Type C individual licences comprise “C1” licences, where the network does not require the use of radio frequencies, and “C2” licences where radio frequencies are required.

· Type A general authorisations: these enable the licensee to establish or exploit a private network to provide telephony services to closed user groups.

· Type B general authorisations: these enable the licensee to establish or exploit a private network.

· Type C general authorisations: these enable the licensee to provide data transmission services available to the public

If the provision of a specific telecommunication service is not categorised under any of the individual licences or general authorisations established by the General Law on Telecommunications and its implementing regulations, its provision would still as a general rule require the granting of an individual licence or general authorisation by the relevant administrative authorities. 

Finally, there are some limited cases in which no licence or authorisation is required (for example, in certain circumstances where networks are operated for the operators own use.

The exact type of licence or authorisation required by ECI or the Local Counterparty would depend on the activities to be undertaken by the entity and the type of network to be run.  

· Under the first scenario (i.e. the Segment does not cross Spain), since neither ECI nor the Local Counterparty would own or operate any telecommunications network or provide telecommunications services in Spain, they would not need to be granted any telecommunications licence or authorisation in Spain in order to enter into the Transactions.

· Under the second scenario (i.e. the Segment crosses Spain and either ECI or the Local Counterparty operate the network comprising that part of the Segment), the Seller would need to hold at least a Type C1 individual licence (provided that the network does not require the use of radio frequencies).  The Buyer would require a licence or authorisation in the following circumstances:

· If the Buyer purchases the Bandwidth for its own internal use, it may not require any licence or authorisation (although certain exceptions apply).

· If the Buyer intends to use the purchased capacity to provide services to end users, in order to provide those services the Buyer would need to hold the relevant telecommunications individual licence or general authorisation, depending on the nature of the service to be provided.

· If the Buyer intends to resell the purchased capacity, the Buyer would need to hold a Type C general authorisation (unless it holds a Type B or Type C individual licence).

· Under the third scenario (i.e. the Segment crosses Spain and neither ECI nor the Local Counterparty operate the network comprising the part of the Segment crossing Spain), the Seller would need to hold at least a Type C general authorisation (unless it holds a Type B or a Type C individual licence) and the Buyer would require an individual licence or a general authorisation in the circumstances described above. 

The following is a summary of the main steps to be followed in order to be granted an individual licence or a general authorisation. 

Individual licences

In order to obtain an individual licence, the prospective licensee must file its application before the Telecommunications Commission, attaching the requested administrative documentation and a "Technical and Economical Proposal" (which generally covers the technical project, the services to be provided, and the business plan, commercial strategy and financial and corporate data of the applicant). Should the applicant need to use radio frequencies, a concession or other relevant authorisation to use radio frequencies would be required.  In those circumstances, the procedure to obtain the relevant licence would be longer and involve the Ministerio de Fomento (Ministry of Development, the “MOF”). 

The Telecommunications Commission must grant or decline a Type C1 individual licence within four months of the date when the application was filed (or the date when the Telecommunications Commission has received all the documentation it needs if the applicant did not submit it together with the application).  Should that period elapse without the Telecommunications Commission having issued the relevant licence, the individual licence will be deemed declined.

General authorisations

In order to be granted a general authorisation, the applicant must notify the Telecommunications Commission of its intention to install or exploit the relevant network or to provide the relevant service, together with the data and the administrative documentation required by the applicable laws and regulations. The notifying party must also submit a description of the services to be provided or of the network to be established or exploited.

Generally, the Telecommunications Commission must issue the relevant resolution (i.e. the resolution specifying whether or not to order the registration of the notifying party in the Special Registry of Holders of General Authorisations) within 24 business days of the date when the notification was submitted or when the Telecommunications Commission has received all the documentation it needs (if the notifying party did not submit it together with the notification). 

Should this period elapse without the Telecommunications Commission having issued the relevant resolution, the notifying party may start operating or exploiting the network or providing the service as if it were registered as the holder of that general authorisation.  

(a)(iii)
Which type of licence would the Transactions operate under e.g. individual licence, class licence or exemption?

Please see paragraphs (a)(i) and (a)(ii) above.

(b)
Which other elements of the telecoms regulatory regime in Spain would affect the Transactions between ECI and the Local Counterparty. 

The rights and obligations of ECI and the Local Counterparty under the Spanish telecommunications regime would depend on the type of individual licence or general authorisation held.  Examples are as follows:

· Generally, the main obligations of a Type C1 individual licence holder are, among others: to offer interconnection and access to its network under the terms and conditions of the applicable legislation; to guarantee effective interconnection, access to its network and the interoperability of services when necessary; to ensure treatment of customers is non-discriminatory; to guarantee customers' rights as users; to enter into legally enforceable contracts with customers; to provide advance notice of prices to the Telecommunications Commission and to customers' associations; to pay an annual fee of up to 0.2% of the annual gross income resulting from the provision of the services or the exploitation of the network; to share its infrastructure, when necessary; and to comply with public service obligations, if imposed. 

· Holders of Type C1 individual licences are allowed to provide leased line services.  The supply of leased lines would be subject to the following:

· Offers must be disclosed to the public;

· The terms of the offer must be provided to the MOF; and

· The seller must sign a contract with users.

· Holders of Type C general authorisations must submit to the Telecommunications Commission a detailed description of the services they intend to offer to the public, including technical characteristics and proof of their conformity to relevant national and international technical standards.  Type C general authorisations do not allow their holders to provide public telephony services over data networks.

· Operators (other than dominant operators) are generally free to set their own customer charges without restriction.  However, the Government Commission for Economic Affairs is entitled under the General Law on Telecommunications to prescribe temporary fixed, maximum and minimum prices, or criteria for the establishment of the same, taking into account the actual costs of the services rendered to the supplier and the degree of competition existing in the markets.  

(c)(i)
Are different licences necessary in Spain for those who operate networks as opposed to those who merely provide services over those networks and which category(ies) would ECI, on the one hand, and the Local Counterparties, on the other hand, as parties to the Transactions fall into?

As described in paragraph (a)(ii) above, different licences are required depending on whether the licensee only operates networks, merely provides telecommunications services over those networks, or both operates networks and provides telecommunications services over those networks.  Please see paragraphs (a)(i) and (a)(ii) above as to the individual licences or general authorisations that would be required for ECI and the Local Counterparty with regard to the Transactions.

(c)(ii)
Does the status of the parties to the Transaction affect the terms of trade between them as a result of the telecoms regulatory regime in Spain?

We have understood "status" in this Context to refer to whether or not ECI and/or the Local Counterparty are required to hold an individual licence or general authorisation.  On this assumption, the status of the parties to the Transaction would not affect the terms of trade under the telecommunications regulatory regime in Spain (provided, of course, that they hold the required individual licence or general authorisation, as the case may be).   

(c)(iii)
Is either of the above two positions (Section 1A(c)(i) and (c)(ii)) altered if the ownership of the facility and the operation of it are not done by one and the same entity?

Under Spanish telecommunications regime, both the establishment and exploitation of a telecommunications network are subject to the granting of a telecommunications licence or general authorisation. In our opinion, and although there is not a clear definition of “establishment” and “exploitation” of a network, we understand that there are strong grounds to conclude that ownership should be included within the notion of establishment and that, in any event, when the owner sells, leases or assigns in any way the network or its circuits, it would be "exploiting" the network. Therefore the responses in paragraphs (c)(i) and (c)(ii) above would be unchanged, and both the entity owning the network and the entity operating it will need the relevant individual license or general authorisation.

(d)(i)
To the extent not already covered by the questions in Section 1A(a) to (c) above, are any other licences, permits, consents or other governmental approvals required in Spain (and, if so, by whom) in order for ECI to enter into the Transactions with the Local Counterparties? 

In order to obtain numbering resources, a resolution by the Telecommunications Commission awarding such resources must be obtained. Additionally, please note that according to the interpretation provided by the MOF of Article 56.2 of the Regulation approved by Royal Decree 1736/1998, those operators generally entitled to occupy public domain or private property (such as may be the case with holders of Type C1 individual licences) must submit, as a general rule, their models of standard-form contracts to the MOF for its prior approval.

From a telecommunications regulatory standpoint, except as set out in paragraphs (a) to (c) above and as set out below, no other licences, permits, consents or governmental approvals would be required in Spain (unless radio spectrum is involved in the Transactions, in which case the relevant parties in Spain would need to hold a concession or other authorisation for the use of radio frequencies).  

(d)(ii)
To the extent not already covered by the questions in Section 1A(a) to (c) above, would ECI (or any of its personnel) need to be licensed (1) to visit Spain to market Transactions to Local Counterparties and/or (2) for ECI to buy or sell Bandwidth from or to Local Counterparties, under local law in Spain?  

From a telecommunications regulatory standpoint, except as set out in questions (a) to (d)(i) above, neither ECI nor its personnel would need to be licensed to market the Transactions or to buy or sell Bandwidth from or to Local Counterparties in Spain.

Notwithstanding the above, please note that there are other licences, authorisations or permits not specifically relating to Spanish telecommunications laws and regulations but that ECI may need to carry out its business (including, amongst others, those required by laws relating to zoning, environmental issues, use of public and private property, data protection, and law of the sea), which would be granted by different administrations and authorities within Spain.

(d)(iii)
To the extent not already covered by the questions in Section 1A(a) to (c) above, would Local Counterparty (or any of its personnel) need to be licensed in Spain to buy or sell Bandwidth from or to ECI and/or other counterparties?  If so, briefly describe the procedure and approximately how long it would take to obtain any such licences, permits, consents or approvals.  

From a telecommunications regulatory standpoint, except as set out in questions (a) to (d)(i) above, neither the Local Counterparty nor its personnel would need to be licensed to market the Transactions or to buy or sell Bandwidth in Spain.

Notwithstanding the above, please note that there are other licences, authorisations or permits not specifically relating to Spanish telecommunications laws and regulations but that the Local Counterparty may need to carry out its business (including, amongst others, those required by laws relating to zoning, environmental issues, use of public and private property, data protection, the law of the sea), which would be granted by different administrations and authorities within Spain.  

(e)(i)
To the extent not already covered by the questions in Section 1A(a) to (c) above, under local law in Spain, would ECI, or the Local Counterparty, be under any obligation to provide periodic reports or information to any regulatory or governmental or other body if they engaged in the Transactions, or a Local Counterparty? 

From a telecommunications regulatory standpoint, holders of individual licences and general authorisations are obliged to provide the Telecommunications Commission and other administrative bodies any information they may request under the applicable laws and regulations.  Failure to comply with the Telecommunications Commission’s or the other administrative bodies’ requests for information could be considered to be an infringement under the General Law on Telecommunications and the relevant sanction could be imposed. 

Repeated breaches of the CMG’s or the relevant Administrative Bodies’ information requests could be considered as a very serious infringement, and under the General Law on Telecommunications a fine would be imposed. The fine to be imposed for such an infringement would range from (at a minimum) the gross profit resulting from the activities considered as an infringement to a maximum of five times that amount. If that criterion cannot be applied, or as a result of its application the resulting amount would be less than the greater of the following amounts, such greater amount will be imposed on the entity in breach:

· 1% of annual gross income obtained by the entity in breach during the last fiscal year, if any, or those obtained in the current fiscal year if that entity had no gross income during such prior fiscal year;

· 5% of the total amount of resources owned by the entity in breach plus indebtedness used to commit the infringement; and

· Ptas. 100,000,000.

Additionally, please note that the commission of very serious infringements may result, depending on the circumstances, in the revocation of the relevant individual licence or general authorisation.

Furthermore, there are reporting obligations that may vary depending on the type of telecommunications individual licence or general authorisation held by the relevant entity.

Additionally, please note that holders of individual licences and general authorisations must be registered with the relevant Special Registry for Holders of Individual Licences and the Special Registry for Holders of General Authorisations.  Corporate data of holders of licences or general authorisations and data regarding the services they are providing and/or the network they are establishing or exploiting must also be registered. Changes in the registered data must be notified to the Telecommunications Commission within a period of one month as from the date when the change took place.

(e)(ii)
To the extent not already covered by the questions in Section 1A(a) to (c) above, would ECI or the Local Counterparty be subject to any form of governmental regulation in Spain in respect of Transactions between them and, if so, what?

Apart from telecommunications and other regulation discussed in paragraphs (a) to (c) above, and apart from the possible application of laws and regulation on financial services, securities, derivatives, swaps or on any other sort of financing transaction, competition laws and regulations and data protection laws and regulations could also be applicable to the Transactions.

Additionally, please note that ECI and/or the Local Counterparty may be subject, depending on the nature of their activities and of their rights, to Law 48/1998. See Section 1B(a).

(f)(i)
Would the trading of Bandwidth by way of the Transactions be construed as a financial or securities market or exchange in Spain and, if so, why?

Pursuant to Section 31 of the Spanish Securities Market Act (“SMA”), any market or organised system through which securities or financial instruments are traded is deemed to be a "securities market". Setting up a securities market requires authorisation from the Government of the Kingdom of Spain (or, where the scope of the market is limited to a Comunidad Autónoma, by the relevant regional Government) following a report by the Comisión Nacional del Mercado de Valores (“CNMV”), the Spanish regulatory body for securities markets.

The characterisation of the Bandwidth trading system as a securities market depends on whether the Transactions are deemed to be “financial instruments” for the purposes of the SMA. Unfortunately, the definition of “financial instruments” contained in the SMA is far from being clear, particularly in relation to trades in commodities.

Pursuant to Section 2(b) of the SMA, any forward agreement, option or swap, the underlying asset of which is a financial asset (i.e., securities, stock indexes, currency rates, interest rates, etc.), is deemed to be a “financial instrument”, regardless of the way in which it is settled and regardless of whether or not it is traded on a secondary market. Bandwidth trading falls clearly outside of the scope of this sub-paragraph (b), since the underlying asset of the Transactions is not a financial asset.

However, pursuant to Section 2(c) of the SMA, any type of agreement or transaction suitable for trade on a secondary market is also deemed to be a financial instrument, even where the underlying asset is not a financial asset but a commodity. However, the SMA does not provide for any criteria to assess the “suitability” of an agreement to be traded on a secondary market.

In this respect, if Bandwidth (as the underlying commodity) is considered to be a commodity, our position in relation to derivatives transactions would be as follows:

· spot sales of commodities are not agreements suitable for trading on a secondary market; and

· forward sales of commodities or commodities options may, in some circumstances, be deemed to be suitable for trade on a secondary market.  We are of the view that transactions which are settled by physical delivery should not qualify as “financial instruments”, whilst transactions settled in cash could be deemed to be suitable for trade on a secondary market and, therefore, could be deemed to be “financial instruments” for the purposes of  the SMA. 

In view of the above, we are of the opinion that Transactions should not be deemed to be “financial instruments” (since they are settled by physical delivery) and, therefore, Bandwidth trading should not be construed as a securities market.  

It must be emphasised, however, that the CNMV has not issued any guidance on this type of trading . Therefore, it is not possible to give a conclusive opinion on this issue without consulting the CNMV.  

 (f)(ii)
If it would be so construed, which market supervisory body, if any,  in Spain would regulate the Bandwidth

If the trading of Bandwidth were considered to be a financial or securities market or exchange, the relevant regulatory body would be the CNMV. 

3.6 Section 1B: Capacity and Authority

(a) Under local law in Spain, do any entities as Local Counterparties, for example (but not limited to) municipalities or utilities, have any legal restrictions placed on their ability to enter into the Transactions?  If so, please briefly describe.

If the Local Counterparty is a Public Administration in its broad sense (territorial or institutional
), a public company or an entity subject to Law 48/1998, the following restrictions on capacity, authority and procedures should be taken into account:  
· Territorial Public Administrations (national, regional and local) (Administraciones territoriales), would have in principle the capacity to enter into the Transactions (although budgetary restrictions may, inter alia, apply).  The capacity of an institutional Public Administration or of a public company, however, should be confirmed on a case-by-case basis.  

· In the case of Public Administrations in the broad sense (territorial or institutional) are subject to the Spanish Public Procurement Law (Ley 13/1995, de 18 de mayo, de Contratos de las Administraciones Públicas), the following procurement rules would apply:

· If a Public Administration purchases Bandwidth, the Transactions would be considered to be either a supply or a service agreement and the Spanish Law on Public Procurement (Ley 13/1995, de 18 de mayo, de Contratos de las Administraciones Públicas) would be applicable. In this case the Master Agreement could not be used, since the relevant Public Administration must issue a document containing the terms and conditions that would govern those particular supply arrangements under the Spanish Public Procurement Law and its implementing regulations. Furthermore, the selection of the Seller would be subject to administrative proceedings intended to guarantee publicity and competition.

· If the Public Administration sells Bandwidth, the Laws on the assets of the Administration would apply and, therefore, the sale of capacity would as a general rule be required to be effected by way of auction (and should that rule not apply, in any event the selection of the counterparty must comply with the principles of publicity and competition). In this case, the winner could sign the Master Agreement (although with some material restrictions and modifications), since the relationship between the relevant Administration and the winner of the auction would be governed by private law.

· Public companies (sociedades mercantiles públicas) and Public Administrations not subject to Law 13/1995 (due to the fact that they do not meet the criteria set out in Articles 1 and 2 of such Law) are subject to the principles of publicity and competition when selecting the counterparty. Once the provisions regarding publicity and competition have been complied with, the Master Agreement could be used (although with material restrictions and modifications). Nevertheless, we emphasise that specific laws and regulations governing each of the public companies and Public Administrations would need to be studied on a case-by-case basis, and such study may result in material modifications or exceptions to this general rule.

· Entities subject to Law 48/1998, December 30, on procurement procedures of entities operating in the water, energy, transport and telecommunications sectors, implementing EU Directives 93/38/EEC and 92/13/EEC would be subject to further rules if purchasing Bandwidth under the Transactions.

Law 48/1998 governs the procurement procedures for the awarding of contracts related to works, supplies and services to entities included within the scope of that Law and that operate within the water, energy, transport and telecommunications sectors may enter into. The provisions of that Law are intended to guarantee the principles of non-discrimination and competition in matters of publicity and contract or selection, and apply, among others, to private entities holding an exclusive or special rights granted by a competent authority having the effect to reserve to that entity the exercise of some of the activities included in that Law.  Some of the activities included are those related to the provision or exploitation of public telecommunications networks or the provision of telecommunications services.  A contracting entity shall be deemed to have special or exclusive rights, in particular, when in order to install its network is entitled to benefit from expropriation procedures or from rights-of-way or to use the ground, the subsoil or the surface of the streets in order to install its network’s equipment. Should it be determined that a Local Counterparty is subject to Law 48/98, it would be obliged to comply with the relevant procedure in order to award supplies, works and services contracts and in particular in order to enter into a Transaction as Buyer. Additionally, please note that ECI itself may be considered as subject to Law 48/1998, depending on the nature of its activities and of its rights. Should this be the case, ECI would be obliged to comply with the relevant procedure in order to award supplies, works and services contracts and in particular in order to enter into a Transaction as Buyer.

Additionally, should the entity subject to Law 48/1998 be a Public Administration in its broad sense (i.e. either a territorial or an institutional Public Administration), either the Master Agreement could not be used (since Law 13/1995 would apply) or it could be used only with material restrictions and modifications, and in any event its specific laws and regulations should be studied on a case-by-case basis, and such study may result in material modifications or exceptions to the above explanation.

Finally, please note that in principle a Public Administration (in its broad sense) would face severe restrictions and even prohibitions in order to execute a Transaction by e-mail or by phone without additional requirements.

In any event, in order to be a Seller or a Buyer under the Transactions, the relevant Administration (in its broad sense), public company or entity subject to Law 48/1998 would need to hold the relevant telecommunications licence or general authorisation as described in Section 1A(a)(i) and (a)(ii) above.

No restrictions under Spanish law would apply to private companies entering into the Transactions, provided such companies are duly incorporated and existing.

(b) Is it necessary that the organisational documents of the Local Counterparty empower it to enter into the Transactions and/or the governing Master Agreement or GTCs?

Generally speaking, if the Local Counterparty is a company, to enter into the Transactions, the Master Agreement or GTCs must fall, either directly or indirectly, within the scope of the relevant Local Counterparty’s company objects.

If they fall outside the scope, then the Local Counterparty could instead by General Meeting authorise or ratify entry into the Transactions and/or the governing Master Agreement or GTCs. If the directors of the company act without the General Meeting’s approval, they will still bind the company as bona fide third parties may rely on the authority as company directors. However, such directors will be personally liable vis-à-vis the company for their actions.
(c)
Will any additional corporate action be necessary or advisable in order for ECI to be  assured that the Local Counterparty has due capacity and that the person entering into a Transaction (or executing the Master Agreement and a Confirmation or the Confirmation incorporating the GTCs) on behalf of the Local Counterparty has proper authority?

ECI should request the relevant Local Counterparty’s representative(s) to produce the document evidencing their authority to enter into the Agreement on the Local Counterparty's behalf.  This document should take the form of a public deed, i.e. a document authorised by a Notary Public. 

The representative’s authority may stem from any of the following situations, which should be reflected in such public deed:

· The representative is the sole director of the company (if more than one, they would be either joint or joint and several directors).

· The representative is a managing director of the company (and therefore the Board of Directors of the company are deemed to have delegated its authority to him or her, to the maximum extent permitted by law).
· The representative has been granted a power of attorney by any of the above representatives or by the Board of Directors by means of a corporate resolution. This would usually be the case for company managers, who are empowered to run the company on a day-to-day basis, and who are usually granted limited authority to bind the company.
(d)(i)
Pursuant to the requirements of local law in Spain, would ECI need to enter into the Transactions with Local Counterparties through an ECI-affiliated entity that is incorporated or otherwise organised in, or through a branch in, Spain? 

In principle and according to General Commercial Law, there is no requirement in the laws of Spain for the ECI contracting entity to be incorporated, organised or otherwise located in Spain. 

From a telecommunications regulatory standpoint, the holder of an individual licence must be either of Spanish nationality or incorporation, or from an EU Member State or from another country which has signed a relevant international agreement with Spain.  In respect of general authorisations, there are no limits based on the nationality or place of incorporation of the holder.  Inn any event, all foreign entities applying for an individual licence or a general authorisation in Spain must have a representative in Spain.

As to limits on foreign investments on holders of individual licences, see below Section 1B(d)(iii).

(d)(ii)
If it would be so required under local law in Spain, please specify what type of entity ECI would be required to establish in Spain. 

Not applicable. 
(d)(iii)If ECI established such an entity in Spain to enter into the Transactions with Local Counterparties, would your answers to any of the questions set out in Section 1A of this Memorandum change in any respect and, if so, how?  Are there any limitations on foreign ownership of such an entity? 

Our answers would not change.  However, participation by:

· non-EU individuals;

· legal entities domiciled out of the EU; or

· legal entities having an EU domicile which are directly or indirectly controlled by non-EU individuals or legal entities domiciled out of the EU,

in the share capital or assets of companies or other legal entities that hold telecommunications individual licences may not exceed in the aggregate 25%, unless such investment is permitted either by international agreements executed with Spain or by specific authorisation in cases where the non-EU state permits Spanish investments exceeding 25% in similar entities domiciled in such non-EU state.  Upon request, the Spanish government may authorise percentages of participation exceeding 25%. Special provisions may apply to foreign investments in entities carrying out telecommunication activities which entail the use of radio frequencies.  

As a result of the ratification by Spain of the Basic Telecommunications Agreement of the WTO, the approval of the Spanish government is not required for non-Spanish persons or entities domiciled in a country which is also a party to the Basic Telecommunications Agreement to control directly or indirectly more than 25% of the relevant Spanish company, provided this company does not undertake telecommunications activities which are outside of the scope of the Basic Telecommunications Agreement. 

There are no limitations on foreign ownership of entities holding general authorisations.

3.7 Section 1C: General Contractual Terms and Formalities
(a)
Under the laws of certain jurisdictions, an “economic re-opener” for certain contracts or transactions may be permitted.  This may be implied by law (and therefore not required to be set forth in the contractual terms relating to a Transaction, such as the Master Agreement or GTCs or their attendant Confirmations), and in some instances may provide that the parties are required to negotiate in good faith regarding an amendment to the contractual terms of a Transaction when economic circumstances have drastically changed since the Transaction became contractually binding.  The purpose of such negotiations would be to agree an amendment to the contractual terms of the Transaction in order to place the parties back in substantially the same economic position for which they initially bargained.  Accordingly: 

(a)(i)
Does local law in Spain contemplate some form of an economic re-opener?  If so, please briefly describe.

Spanish law does not expressly contemplate any form of economic re-opener. This would not, however, prevent the parties to an agreement from including a mechanism in such agreement which equates to an economic re-opener, provided it does not fall foul of other laws or public order.
(a)(ii)
Bearing in mind that substantially all of ECI’s in-house lawyers are qualified in U.S. or English law, are you aware of any other provisions of local law in Spain that, in your experience, are ones which would not be anticipated by a U.S. or English lawyer and which may be relevant to the Transactions with Local Counterparties in Spain?

The following areas of Spanish law may be relevant to the Transactions.

· Encryption.  Article 52 of the General Law on Telecommunications states that any information which is transmitted via a telecommunications network may be encrypted to ensure confidentiality. In such cases, the Government may require that the relevant telecom operator to disclose the master encryption key, which the Government would then hold in escrow. The cases in which this would apply have not yet been determined by the Government.

· Digital Signature.  Prior to the recent approval of the EU Directive on electronic signatures, the Spanish Government passed Royal Decree-Law 14/1999, of 17 September, on the electronic signatures. This law more or less mirrors the EU Directive and accordingly acknowledges the validity and effectiveness of advanced electronic signatures in Spain, subject to the principles set down in this Royal Decree-Law.
(b)(i)
Is it a correct statement of local law in Spain to say that, under that law, both ECI and Local Counterparty will have legally binding obligations in respect of a Transaction once that Transaction has been agreed in a telephone conversation or by exchange of electronic messages (note that the relevant written Confirmation of the Transaction will only be signed sometime after that telephone conversation or exchange of electronic messages and, in a few cases, may never be signed owing, for example, to failure of the Local Counterparty to countersign it)?  If not, please explain.

We have in our answer considered both contracting structures set out in the Survey Questionnaire.

Where ECI and a Local Counterparty have previously entered into a Master Agreement
If the parties have entered into the Master Agreement, the rules on how to effect the Transaction would be as set forth in the Master Agreement. This derives from Article 1255 of the Spanish Civil Code (“CC”), which states that the parties may agree any terms they deem appropriate, unless such terms breach any law or are against public order or morality.  Therefore, the following should be noted:

· Where the particular Transaction has been formalised by phone, this would be effective on the moment the parties agree on the terms of such transaction.

Under Spanish law, a contract is valid (Article 1261 of the CC) from the moment the following three elements exist: parties’ consent, an specific contract’s object and a cause for the agreement. The key issue here would be the moment in which it can be said that the parties have consented to trade. Consent exists as of the moment there is and offer and an acceptance thereof (Article 1262 of the CC).  Thus, provided the above three elements exist, the contract will be binding regardless of the form it takes (i.e. verbal or written, Article 1278 of the CC), save the law requires special formalities for certain acts, which would not apply to the Transactions as we understand them.

· Where the particular Transaction is formalised by an exchange of emails, the Transaction, under Spanish law, would be deemed to be effective as of the moment the email accepting to trade is sent. 

The justification for the above can be found in the Spanish Commercial Code (“CMC).  Article 54 of the CMC  provides that those contracts which are entered into by correspondence by two businesses will be completed at the time the acceptance to an offer is sent out (i.e. the email accepting to trade is sent). Legal scholars construe Article 54 so as to apply to e-commerce transactions. Please note that if any of the parties were not a business, different rules would apply.

Where ECI and a Local Counterparty have not previously entered into a Master Agreement

The above considerations would apply.  But, in addition, the following should be taken into account.

We understand that, in this scenario the Transactions would be subject to the individual GTCs. Thus, provided that the Local Counterparty has issued its acceptance in Spanish territory and such entity is usually located or resident in Spain, then, the Spanish Law 7/1998, of 13 April, on Standard Terms Agreements ("LSTA"), would apply irrespective of the stated governing law of the GTC.

Article 5.3 of the LSTA provides that, when a particular transaction is entered into by [standard] form or electronic means, then there must be evidence of acceptance of such standard terms, even though no physical signature is needed. In this case, after entering into the Transaction, the accepting party should be provided with a copy of the GTCs. The precise way in which acceptance of the GTCs should to be evidenced is yet to be regulated.  We suggest the following:

· If the Transaction is entered into by phone, then, as presumably the calls would be recorded, it is advisable that the parties acknowledge (during the call or by subsequent written confirmation) that they have read and are aware of the GTCs; and

· If the Transaction is entered into by email, then it is advisable that (i) the emails have an attachment containing the GTCs, or (ii) the parties expressly state that they have read and are aware of the GTC.
(b)(ii)
In respect of Transactions entered into by way of exchange of electronic messages, do any special laws or regulations exist in Spain which would prevent or in any way impact upon marketing or trading of any of the Transactions through the internet?

No specific laws or regulations exist in Spain relating to the marketing or trading of the Transactions via the Internet (i.e. other than those of a general nature prohibiting illegal content, misleading publicity etc).
(b)(iii)
If the answer to Section 1(C)(b)(ii) is "yes", please indicate whether the impact of any relevant laws or regulations will differ depending upon whether (1) the relevant internet site is maintained in or elsewhere; or (2) the party effecting the marketing/trading through the internet is locally licensed or benefits from any form of exemption to carry out the relevant business.

Not applicable.
(b)(iv)  Please confirm that by marketing to or trading with Local Counterparties via the internet, local relevant regulatory bodies/local laws or regulations will not consider the party maintaining the relevant website to have established a physical establishment/branch in your jurisdiction.

The Spanish tax authorities have not yet announced their views on the tax consequences of Internet transactions. Moreover, as there are no specific tax regulations nor case law in Spain on these issues, our answers to the questions on the tax consequences of trading and/or marketing over the Internet are based on general tax principles, and are therefore subject to any further analysis by or guidelines of the tax authorities.

Having said that, we are of the view that the use of Internet for marketing or trading with Local Counterparties should not necessarily imply that ECI has a permanent establishment in Spain for tax purposes.

If ECI were resident for tax purposes in the US, for example, it would be entitled to the benefits of the Spain-US Double Tax Treaty (the “Treaty”), and the following would apply:

· In accordance with the Treaty, a US company cannot be taxed in Spain on the business profits
 it obtains from transactions entered into with Spanish companies, unless it is acting in Spain through a permanent establishment (“PE”).

· Article 5 of the Treaty defines a "PE" to be either a “fixed place of business through which the business of an enterprise is wholly or partially carried on” or a dependant agent who has the capacity, and habitually exercises such capacity, to conclude contracts in the name of the principal.

This definition, together with the one included in the OECD Model Convention, implies a need for technical and human resources to be located in Spain for a company to have PE status.  This opinion has been confirmed by the European Court of Justice. 

Accordingly, we understand that a website (which we assume would be the sole connection between ECI and Spain) should not be treated as creating a PE for tax purposes.  However, the server through which a website is operated is a piece of equipment which would need a physical location: if  it can be regarded as a fixed place of business of the enterprise, it could be considered a PE.  Moreover, it might nonetheless be considered as containing an invitation to treat or contractual offer in Spain, which would permit the Local Counterparty to enter into the transaction via the Internet.

· Marketing activities would not be treated as constituting a "PE" in Spain since the Treaty states that the “maintenance of a fixed place of business for the exclusive purpose of carrying out activities of a preparatory or auxiliary nature”, such as marketing, is not treated as PE.
(c)
ECI’s practice is to record the telephone lines of its traders.  Does that give rise to any issues under local law in Spain?  

In view of the fact that this practice is provided for in the Master Agreement and in the GTC, no issues would in general arise (i.e. it is assumed that both parties consent to recording).

If a telephone contact is made and the Local Counterparty has not signed the Master Agreement nor is aware of the content thereof or the GTCs, then it would be advisable for ECI, at the outset of the call, to inform the Local Counterparty that the call is being recorded.

Please note, though, that telecommunications operators are obliged to comply with the relevant data protection and secrecy of communications laws and regulations. Operators providing telecommunications services available to the public or exploiting public telecommunications networks must guarantee protection of customer data. Generally, operators must destroy personal data of its customers about the traffic and the customer itself that have been collected and stored in order to establish the communications once that communication ends.  Certain billing data can be recorded and stored for invoicing purposes.

Recording of telephone communications is a practice acknowledged in Spain and is frequently used in telephone banking.
(d)(i)
Would any data protection laws in Spain apply to the Transactions where ECI or the Local Counterparty have data about each other or their customers?

Data protection is regulated in Spain by Organic Law on the Automated Processing of Personal Data 5/1992 dated 29 October (the "Data Protection Law").  This law protects personal data, i.e. data relating to individuals rather than to legal entities such as companies.

Assuming that ECI will only trade with legal entities, it follows that no data protection issues would in general arise.  That said, if there should be any possibility that personal data relating to employees or directors of the Local Counterparties, marketing contacts or other data on individuals were obtained, stored or processed by ECI as a result of any Transaction, the Spanish data protection regulations would apply to such personal data. For instance, full names and email addresses (which had the name of the holder of the address embedded therein) could amount to personal data.

Data protection regulations require that the creation of any file containing personal data (of individuals) be duly notified to the Spanish Data Protection Authority. In addition, data controllers (i.e. the legal entity or individual who decides on the purpose, content and use of the data processing) must comply with certain principles, namely:

· Data must be adequate, relevant and not excessive in relation to the scope and legitimate purpose for which they have been obtained.

· Data must not be used for purposes other than those for which they have been obtained, i.e. the purpose which was communicated to the data subject on collection of the data.

· Data must be accurate and brought up to date; if data turned out to be inaccurate or incomplete, they must be blocked and replaced with accurate data.

· Data must be blocked or erased when they have ceased to be necessary or relevant for the purpose for which they were collected.

· Data must be stored in such a way as to allow the exercise of the right of access.

· Data shall not be collected by fraudulent or unlawful means.

· Security measures must be adopted in order to prevent unauthorised access to or deletion of personal data. Such measures are contained in Royal Decree 994/1999, of 11 June, which approves the Security Measures Regulations apply to files containing personal data.

In addition, the data subject must have access to his/her data and has the right to require such data to be amended or deleted when they are or become inaccurate or excessive.

The transfer or disclosure of such data would require the obtaining of the data subject’s consent and when the first transfer or disclosure is made, this fact must be notified to the data subject.

Furthermore, the data controller is also under an obligation to notify the Data Protection in relation to any modification of the information contained in its data protection filing.

Article 50 of the General Law on Telecommunications states furthermore that telecommunications operators which exercise their activity over a telecommunications network available to the public must guarantee the protection of the personal data in accordance with the criteria set forth above. In addition, Article 49 of this law emphasises that such operators must guarantee the secrecy of telecommunications by adopting necessary technical measures.
(d)(ii)
Would either ECI or the Local Counterparty have responsibility in Spain for the protection of the data which passes through a telecommunications network, equipment, facilities or circuits as a result of a Transaction?

If the telecommunications network in Spain serves as a mere conduit for the data transfer, no responsibility would arise.  However, if ECI/the Local Counterparty were to collect and/or process personal data in Spain, ECI and/or the Local Counterparty (as applicable) may have responsibility for such data as described above in paragraph (d)(i).

It should be noted that, pursuant to the Data Protection Law, personal data may not be transferred to a country or a territory outside the EEA unless that country or territory ensures an adequate level of protection for the rights and freedoms of data subjects in relation to the processing of personal data.  In general, it is unlikely that the US will be considered as ensuring an adequate level of protection for personal data.  An exception to this restriction on transfer is where the data subjects have given their consent to the transfer.  

Negotiations are currently under way to create a series of "safe harbour" principles so that a transfer to a party in the US will be deemed to be on terms ensuring an adequate level of protection if the other party contracts on such terms.  

We emphasise this is very much an overview of applicable data protection legislation and it would be necessary to analyse the nature of the control ECI exercises over the data, the nature of the processing and contractual arrangements with third parties on a case by case basis to give a complete response to this question.
(e)
Does the law of Spain prescribe any implied terms or conditions that would impact a Transaction?  If so, please outline only the key terms or conditions.

Spanish law, unlike for example, English law, does not imply terms into contracts such as warranties as to merchantability or fitness for purpose [Please confirm if that is correct].  However, the CC and the CMC, along with certain other laws, do contain provisions which apply to all contracts.  These provisions may be mandatory.

The following  “implied terms” would in our view be relevant:

· Article 329 CMC: if the seller of a product does not deliver it to the buyer by the agreed delivery date, then the buyer is entitled either to demand fulfilment of the contract or to rescind it, with the right to claim damages in both cases.  This provision would, by analogy, apply to the rendering of services if such services are not rendered by the agreed date.

· Article 341 CMC: if a buyer is late in performing its obligation to pay the purchase price, the buyer will have to pay the "legal interest" to the seller, unless otherwise agreed by the parties in the relevant agreement..

(f)(i)
Would it be necessary to register, or make notification of, any Transaction entered into with a Local Counterparty (or the Master Agreement or GTCs to which it would be subject) with/to any governmental or other authority or regulatory body in Spain?

From a telecommunications regulatory standpoint, the Transactions do not have to be notified to any authority, unless they are considered to be the "standard-form agreement" to be entered by the relevant operator with customers, in which case they may be required to have that agreement approved by the MOF, please see Section 1A(d)(i) above. 

In addition, please note that telecommunications operators have reporting obligations.  Please see Section 1A(e)(i) above.  Also, as regards data protection, please see Section 1C(d)(i) and (d)(ii).

(f)(ii)
If it would be necessary, whose duty would this be, i.e., the buyer’s or the seller’s under a Transaction?  

From a telecommunications regulatory standpoint, the reporting obligations would be contained in relevant individual licence or general authorisation, whether held by the Buyer or the Seller.

As regards data protection, see further Section 1C(d)(i) and (d)(ii).

(f)(iii)
What would be the consequences of so failing to register or make notification of the Transaction (e.g., would the Transaction be void or voidable or would it have some other consequence)?

From a telecommunications regulatory standpoint, the operator failing to notify or report could be sanctioned (see Section 1A(e)(i) above).  As regards, in particular, to the approval of standard form contracts possibly required by Article 56.2 of the Regulation approved by Royal Decree 1736/1998 (see Section 1A(d)(i) above), it is unclear whether the contract would be valid and enforceable, although the relevant operator could be sanctioned by the relevant State Administration.

(g)
If suit were brought in Spain to enforce the terms of the Master Agreement or GTCs relating to a Transaction and the Court in Spain applied Spanish law (either because the court did not enforce the choice of foreign law – as to which see Section 1D below - or because the parties elected for Spanish law in place of foreign law to govern the Transaction), what are the requirements for contract formation under local law, e.g., offer, acceptance, in writing, witnessed, notarised, under seal, document stamps?

Most of these issues have been addressed in paragraph (b) above. No formalities are required under Spanish law.  Thus, unless required by the terms of the parties' agreement, it would not be necessary to notarise the contracts under Spanish law.

Contracts may be executed in two basic ways: 

· By private document. Private documents are signed only by the parties and are binding upon them only.

· By public document: Public documents are instruments executed by public deed before a public officer (a notary public or an official stockbroker).  "Public document" status does not mean that a third party can have access to such document, unless the third party can prove it has a legitimate interest.   This status is mainly used in order to establish the date of entry into such documents and/or to shield the documents from challenge for lack of capacity of the parties thereto.

Contracts do not have to be executed in a public deed unless (i) the parties agree so; or (ii) the law so requires it. Spanish law would not require the Transactions to be entered into by public document.
3.8 Section 1D: Jurisdiction and Enforcement

3.8.1 Assumptions

You have asked us, for the purposes of this Section, to assume that:

(a) disputes relating to Transactions between ECI and a Local Counterparty were referred to either:

(i) arbitration governed by the U.S. Federal Arbitration Act (“FAA”) and conducted in accordance with the American Arbitration Association Commercial Arbitration Rules (“AAA”) in New York City; or,  

(ii) international arbitration under the Rules of the International Chamber of Commerce (“ICC Rules”) or of the London Chamber of International Arbitration (“LCIA”), in either case in London; and

(b) the governing law of the Master Agreement or GTCs would be New York law but that in certain cases (e.g., where the stipulated dispute resolution forum was changed to London), then the governing law may be the laws of England; and

(c) in all cases, however, that either form of arbitration under paragraph (a) above will be conducted in the English language.

3.8.2 Questions
(a) Would any Local Counterparty (public or private) be granted immunity from suit, attachment of assets or execution of judgements, either in the form of sovereign immunity or otherwise?

Assuming that the Local Counterparty is a private entity that either is incorporated, or has a branch or other presence, in Spain it would not be granted immunity from suit, attachment of assets or execution of judgments, except as stated below.

With respect to the Spanish Public Administrations in the broad sense (i.e. both territorial and in some cases institutional), under Spanish law, courts are not allowed to order the attachment or enforce any judgment against any kind of goods or assets (whether or not used for the provision of a public service or for public use) belonging to the Public Administrations.  However, the Constitutional Court has held
 that the privilege of non-attachment enjoyed by local entities is unconstitutional when applied to assets of certain nature (patrimoniales against demaniales) which are not put to public use or used for a  public service.

Additionally, Article 931 of the Commercial Code provides that certain public services (managed either by public or private entities) may not be disrupted by any judicial or administrative action, thus restricting or excluding the possibility of attaching the assets used for the provision of such services.  This provision might be relevant taking into account that telecommunications operators may be subject to public service obligations. 
(b)
Please confirm that the agreement of a Local Counterparty to submit to the substantive law of the State of New York or the Laws of England and further to submit to either:

(i) 
AAA arbitration under the FAA to be held in New York City; or 

(ii) 
arbitration under either the ICC or LCIA Rules to be held in London, 

would be legally valid, binding and enforceable under the laws of Spain. 

Choice of law

Article 10.5 of the CC establishes the principle that contracting parties are free to choose the law governing their contract, provided that the selected governing law is at least to some extent related to the subject matter of the contract.

Additionally, Articles 61 and 62 of the Spanish Arbitration Act 1988 establish that the governing law chosen by the parties should be respected by the arbitrator, as long as such law bears some relation to the main business or the matter submitted to arbitration.

However, the aforementioned Articles should be interpreted according to Article 1 of the Rome Convention dated 19 June 1980 on applicable law to contractual obligations,  to which Spain is a party, which expressly permits the choice of a law which bears no connection with the contract.  Article 3 of the Convention similarly supports the concept of the parties’ freedom to choose the governing law of a contract.  

Even in the event that the choice of New York or English law was considered to be unrelated to the contract, according to the Rome Convention, a Spanish Court would consider the election of such law as valid, provided that the contract contains some form of foreign element.  A foreign element may be considered to exist in the Master Agreement/GTCs due to the subject matter of the contract, the identity of the parties or because of the nature of an obligation under the contract.

Therefore, we believe that the agreement to submit the disputes regarding the transactions to the laws of New York or to the Laws of England would be valid, binding and enforceable.  

Submission to arbitration

Article 1 of the Spanish Arbitration Act 1998 states that the parties to a contract may submit any dispute to arbitration.

Spain, UK and USA have all ratified the New York Convention of 1958. Article 1 of this Convention provides for the recognition and enforcement of a New York Convention arbitration award in a country different from the one in which it was issued.  Likewise, Article 58 of the Spanish Arbitration Act covers the possibility of enforcing foreign arbitration awards (being any award rendered outside of Spain).

Enforcement of foreign arbitration awards can be requested by any of the parties to the contract before the Civil Section of the Spanish Supreme Court, and the regulations established in Articles 951 to 958 of the Spanish Law of Civil Procedure would apply.

Accordingly, we are of the opinion that such agreements to submit the disputes regarding the transactions to arbitration under the laws chosen by the parties, would be legally valid, binding and enforceable under the laws of Spain.
(c)(i)
Would a Court in Spain enforce a judgment rendered by either (1) arbitrators in New York governed by the FAA and pursuant to the AAA Rules or (2) arbitrators in London pursuant to either the ICC or LCIA Rules?  

Spain, the US and the UK are all signatories to the New York Convention (Spain ratified the Convention in 1977, United Kingdom in 1975, and United States, the original State signatory, in 1958). This Convention sets out the circumstances in which an arbitral award covered by the New York Convention may be enforced, and reduces the circumstances in which an award may be challenged.

As a general principle, judgments rendered by arbitrators in New York governed by the FAA and pursuant to the AAA Rules, or by arbitrators in London pursuant to either the ICC or LCIA Rules, may be enforced in Spain, in accordance with the New York Convention.

Article 3 of the New York Convention establishes that each State Signatory will enforce the award according to their national regulations. 
  To that effect, Articles 56 to 60 of the Spanish Arbitration Act 1998 establish the way in which any awards pronounced by foreign courts should be enforced.

Under Spanish law, the enforcement proceedings entail two stages.  First, the request for enforcement has to be submitted before the Supreme Court, which may render the award enforceable.  Once the request for enforcement has been acknowledged by the Supreme Court, the Supreme Court must then deliver the acknowledged award to the Court of Appeal.  The Court of Appeal would in turn serve notification of the same to the Judge of First Instance corresponding to the district in which the defendant is domiciled or in which the award is to be enforced.  This Judge of First Instance would be responsible for the enforcement of the award, as established in Articles 951 to 958 of the Spanish Procedural Act (Ley de Enjuiciamiento Civil).
(c)(ii)
Is there any possibility of the national or local courts of Spain challenging or otherwise intervening in relation to any award made by any such arbitral tribunal? 

There are a number [or only two?  If more than two, please set out the remainder] of specific situations contemplated in Article 59 of the Arbitration Act 1988 and Article V.2 of the New York Convention in which the Spanish Court may decline acknowledgement of the arbitral award, namely:

· Where the award is contrary to public policy; and

· Where it would not be feasible to settle the matter by means of arbitration.                  

(c)(iii)
Would a party have any right to appeal to the courts in Spain in respect of an award made by either such body, or could it challenge the validity of the award? 

According to Article 58 of the Spanish Arbitration Act 1998 and Article V.1 of the New York Convention, a party may challenge an arbitral award in the following circumstances:

· If the award is contrary to public policy.

· If it is not feasible to settle the matter submitted to arbitration by means of this process. 

· If the clause submitting the matter to arbitration is void according to its governing law.

· If the principles and formalities of the governing law are violated by the appointment of the arbitrators and the exercise of their duties.

· If the arbitrator’s award resolves matters which were not submitted to arbitration. 

It should be noted that the New York Convention establishes two additional circumstances in which the parties may challenge the acknowledgement and enforcement of an arbitral award:

· Failure to serve proper notice to all parties in respect of the appointment of the arbitrator and of the arbitration proceedings.

· Where the award has not yet become binding on the parties or has been set aside or suspended by a competent authority of the country in which the arbitral award was made.

Another possibility stipulated in Article 6 of the New York Convention is that a national competent authority may defer the enforcement of an award at its own discretion, if this authority has been requested to revoke or suspend the award. 
(d)
If an award of arbitrators pursuant to either form and location of arbitration as referred to in Section 3.5.1 above is enforceable in the courts of Spain, would ECI experience any significant delays in such courts in seeking enforcement of such award?

In general, and depending on the workload of the courts, it would take approximately six to twelve months to obtain an acknowledgement of an abitral award from the Supreme Court.  It is likely to take approximately a further six months to obtain the enforcement of the arbitral award by the Judge of First Instance.
3.9 Section 1E: Events of Default, Insolvency and Early Termination

For your ease of reference, we have set out a brief overview of the main types of insolvency proceeding in Spain. Under Spanish law there are two possible insolvency regimes regarding to entities and companies which are subject to Mercantile Law: suspension of payments (“suspensión de pagos”) and bankruptcy (“quiebra”).

· Suspensión de pagos:  Suspensión de pagos arises when a company cannot meet its obligations when they become due, because it temporarily does not have sufficient cash on hand to meet payments (temporary insolvency).  In such circumstances, procedures apply to ensure that all creditors will be paid pro rata and to reach an agreement satisfactory to both the creditors and the debtor.  In Spanish law, these proceedings are based upon the principle of equality of creditors (other than “privileged” creditors such as mortgagees pledges, employees, Public Treasury).

The underlying goal of suspensión de pagos is for the creditors and the debtor to reach an agreement deferring or reducing credits until the temporary insolvency is resolved without suspending the debtor’s commercial activities.  Suspensión de pagos proceedings will be implemented where there is "temporary insolvency".  Exceptionally, suspension of payments -and not bankruptcy- can also be applied to cases in which the debtor’s liabilities exceed its assets (“definitive insolvency”).

There are a number of prerequisites for suspensión de pagos proceedings, the most important being the insolvency of the debtor and that the debtor itself may only file suspensión de pagos proceedings.  In addition, suspensión de pagos does not take effect until the Court order in which it is declared has been entered.  In this order, the Judge also appoints three receivers  ("interventores") to supervise the debtor's operations. The receivers terminate their functions upon adoption of the arrangement with creditors.

· Quiebra: Quiebra arises when a company can not meet its obligations when they become due and payable.  The main difference from suspensión de pagos is that suspensión de pagos is a privilege granted to the debtor who may still overcome the stage of temporary insolvency, while in quiebra that stage has already been passed and the insolvency of the debtor is considered definitive and therefore steps must be taken to protect the creditors.

The purpose of the quiebra proceeding is to liquidate the entire patrimony of the insolvent debtor in order to pay all its creditors.

The Spanish legal system creates a series of "cases of bankruptcy", meaning that if the company/debtor finds itself in one of the following situations it should be considered in Quiebra:

· not meeting its payment obligations in a general and definitive manner;

· when the executory attachment of assets has been unsuccessful;

· when the debtor absconds or hides;

· when the proceedings followed in suspensión de pagos are deemed to be definitive insolvency and 40% of the creditors demand the declaration of bankruptcy; and

· when the debtor does not fulfil the Convenio reached in Suspensión de Pagos.

Quiebra proceedings are initiated by a petition filed before the Judge of First Instance of the debtor's domicile by the debtor itself or by one or more of its creditors.  Once the petition has been received by the Judge, he/she will issue an order ("auto") declaring quiebra. 

The General Meeting of Creditors will appoint three receivers ("síndicos") amongst themselves. The main duties of the receivers include:

· managing the debtor's estate;

· recovering and collecting the debts owed to the debtor, also paying the expenses  originated by the estate;

· supervising and giving an opinion concerning the accuracy of the balance sheet of the debtor and issuing the definitive balance sheet;

· perusing and informing on the truth of the documents presented by each of the creditors;

· protecting the rights of the estate and representing it in court;

· calling the ordinary and extraordinary General Meetings of Creditors, and

· selling the assets of the debtor.

(a)
Assuming that no Bankruptcy Proceeding (as such term is defined in the Master Agreement / GTCs) or similar event occurred to a Local Counterparty, if Spanish law were the governing law of a Transaction(s) (rather than New York or English Law) with that Local Counterparty, would a court in Spain enforce the Early Termination provisions of Section 6 of the Master Agreement or GTCs (including, but not limited to, the set-off provisions thereof) against a Local Counterparty?

Article 1255 of the CC establishes that the parties may include in their contracts any covenants and conditions they deem appropriate as long as such covenants and conditions are not contrary to laws or to public morality or order.

Similarly, Article 1091 of the CC stipulates that the obligations under an agreement have the force of law between the parties and should be fulfilled as set forth in such agreement.

We believe that it would be very unlikely that a Spanish Court would consider any of the covenants contained in Section 6 of the Master Agreement/GTCs to be contrary to laws or to public morality or order.  Therefore, the Early Termination provisions of the Master Agreement or GTCs would be enforceable in Spain.

(b)
If the Master Agreement / GTCs (and their underlying Transactions) could be so terminated, would a court in Spain, applying Spanish law, give effect to the Early Termination Payment provisions of the Master Agreement / GTCs, without requiring some additional act or condition (e.g. judicial approval or a statement before a notary in order to effect a set-off)?

As we have mentioned in Section 1E(a) above, contractual clauses have the force of law between the parties and consequently, in principle, Spanish courts would apply and enforce the Early Termination Payment provisions of the Master Agreement/GTCs without any other additional condition, requirement or formality. 

However, we must point out that in order for the debts to be set off in the manner set out in Section 6.2 of the Master Agreement/GTCs, Article 1196 of the Civil Code requires that both debts must be due, payable and enforceable.

In order to avoid any problems in proving to court that the Defaulting Party has received notification of the net amount it is required to pay, it would be advisable to submit the payment request notification through Notarial channels. This would permit the courts to verify that the Non-Defaulting Party has met the requirements set out in the agreement and that the Defaulting Party is in breach of its obligations.
(c)
Would a court in Spain, applying Spanish law, enforce the said Early Termination and Early Termination Payment provisions of the Master Agreement / GTCs (including, but not limited to, the set-off provisions thereof) against a Local Counterparty after a Bankruptcy Proceeding has occurred to that Local Counterparty?  You may assume that ECI was not able to (or was able, but failed to) early terminate the Master Agreement / GTCs (and hence the underlying Transactions) before the Bankruptcy Proceeding.

Spanish law provides for two main types of insolvency: temporary receivership and bankruptcy.

Additionally, please note that, should the Local Counterparty be a Public Administration in its broad sense (i.e. a territorial or institutional Public Administration), a case-by-case analysis should be made in order to determine whether it is subject or not to insolvency proceedings (taking into account that the answer would be negative for territorial Administrations and will likely vary with respect to the different institutional Administrations).

Under Section 6 of the Master Agreement/GTCs, if the Local Counterparty is declared to be in quiebra or in suspensión de pagos, the Non-Defaulting Party would have rights of early termination.

However, from the time when a court admits the request for suspensión de pagos or declares a party to be in quiebra, all non-privileged creditors are required to submit themselves to the suspensión de pagos or quiebra procedure in order to settle their debts arising under any transactions carried out prior to the suspensión de pagos or quiebra in accordance with the pari passu rule.

Therefore, we believe that, if the Local Counterparty is declared in quiebra or in suspensión de pagos, the Early Termination provisions may not be enforceable if they imply an early payment (or acceleration) of the amounts owed by the Local Counterparty ahead of other creditors of equal rank.

Similarly, the Early Termination Payment provisions set out in the Master Agreement/GTCs may not be enforceable against the Local Counterparty, if subject to a suspensión de pagos or quiebra procedure, as the Local Counterparty would not be permitted to make any individual payments to any of its creditors at any time following its request for suspensión de pagos or the declaration of quiebra.

It is not clear whether the Non-Defaulting Party may set off the amounts owed under the Master Agreement/GTCs or withhold the amounts owed to the Defaulting Party in accordance with the Early Termination provisions.  In principle, it is arguable that this would undermine the equal treatment of all creditors and therefore contravene the pari passu rule.  However there are several opinions based on case law and doctrine which express the contrary view.  We emphasise that this is a brief overview only of this area; a more detailed review of the applicable principles is beyond the scope of this Report.

(d)
To the extent that ECI could not early terminate the Master Agreement/GTCs (and hence the underlying Transactions) on the basis of a Bankruptcy Proceeding or similar event occurring to the Local Counterparty, if at the time of the Bankruptcy Proceeding occurring there were two Transactions between ECI and that Local Counterparty under either a Master Agreement or subject to the GTCs, one such Transaction having a balance in favour of ECI and the other Transaction having a balance in favour of Local Counterparty, would the representative of the estate of the Local Counterparty be able selectively to choose to continue the Transaction favourable to the Local Counterparty and terminate the other Transaction (i.e., is “cherry-picking” permitted)?

The Master Agreement/GTCs allow the Non-Defaulting Party to terminate early the agreements existing between the parties should the other party request suspensión de pagos or be declared in quiebra. 

Section 6.1 of the Master Agreement/GTCs permits only the Non-Defaulting Party to terminate early the agreement should the other party be declared bankrupt, and not the Defaulting Party.  Therefore, in principle, the Local Counterparty would not be able to terminate one Transaction unilaterally, yet perform another. Under Spanish law, the representatives of the estate (receivers) may only unilaterally terminate an existing contract executed by the insolvent entity before it was declared in suspensión de pagos or quiebra, if there is a legal right to do so under the contract (e.g. for non- performance by the other party) . 

As regards the Transactions having a balance in favour of ECI, in the event of a suspensión de pagos, if the Transaction was executed before the proceedings for the suspensión de pagos were initiated, only debts due and owing pursuant to the Transaction prior to the commencement of the proceedings would be subject to the suspensión de pagos proceedings.  Any amounts owed by the debtor which fall due after the commencement of the proceedings for the suspensión de pagos may be claimed by the creditors on an individual basis and, in principle, the insolvent entity may not unilaterally terminate nor elect not to perform such obligation.

Likewise, any amounts owing under Transactions carried out after the proceedings for the suspensión de pagos have commenced may be claimed by the creditors on an individual basis, without being affected in any way whatsoever by those proceedings, and the insolvent entity is obliged to fulfil such obligation.

In the event of a quiebra, any amounts owning under Transactions entered into before the declaration of quiebra are subject to the proceedings, whether or not such amounts were due at the time of said declaration.

As regards amounts owing under Transactions carried out subsequent to the declaration of quiebra, these would not be affected by the quiebra proceedings and the payment of the same may be claimed by the corresponding creditor on an individual basis and the entity in  quiebra is obliged to fulfil such obligation.
(e)
On the assumption that the Local Counterparty entering into Transactions with ECI was either:

(i)
incorporated in Spain but had a branch or other form of presence outside of Spain in another jurisdiction; or 

(ii)
was incorporated outside of Spain but had a branch or other form of presence in Spain, 

and the Local Counterparty became subject to a Bankruptcy Proceeding, then, in either case (i) or (ii), and in the event that an insolvency official was appointed both to the Local Counterparty in Spain and to its presence in the jurisdiction outside of Spain:

(e)(i)
Would your answers to any of Section 1E(c) to (d), inclusive, above change in any manner?

Our explanation regarding the suspensión de pagos and quiebra proceedings set forth in Section 1E(c) and (d) above would apply as long as the suspensión de pagos and quiebra proceedings are held before a Spanish Court, regardless of whether it is a Spanish or a foreign company or whether it has a branch or establishment outside of Spain. 

Although this is not altogether clear, since the Spanish insolvency regulations do not expressly deal with this problem and there is very little relevant case law, it could be argued that the Spanish Courts have jurisdiction to hold insolvency proceedings in respect of any Spanish or foreign entity that has a domicile, branch or other commercial presence or assets in Spain or that has executed transactions in Spain that have to be performed in Spain.

In contrast, if the suspensión de pagos and quiebra proceedings are held before a foreign court, the corresponding insolvency regulations of its country will be applied, regardless of whether said company has branches or any other type of presence in Spain. 

If an insolvency proceeding of a Spanish company is initiated in a foreign country, the judgment declaring such Company in bankruptcy would be enforceable in Spain according to the provisions of the Spanish Procedural Law concerning enforcement of foreign judgments.
 (e)(ii)
Does Spain have any bankruptcy treaties with any other countries and what is the effect of  such treaties?

There are no bankruptcy or insolvency treaties entered into by Spain.  
(e)(iii)
Would the insolvency of the Local Counterparty in Spain proceed without deference to, or being impacted in any manner by, any insolvency proceedings in any jurisdiction outside of Spain where the Local Counterparty also had a presence?

From a legal point of view, the insolvency proceedings filed in Spain in respect of a Local Counterparty would be independent of and not affected by any insolvency proceedings outside of Spain corresponding to other legal entities related to the Local Counterparty.  Each legal entity would have its own bankruptcy proceedings which will be governed by the laws of the corresponding countries.  
Finally it should be mentioned that it may also be possible to have concurrent insolvency proceedings in different jurisdictions in respect of the same entity (i.e. an insolvency proceeding in Spain and one outside of Spain in respect of a company incorporated in Spain). This is a complicated situation, which solution is not self-evident in Spanish Law and case law. The principal doctrine in Spanish insolvency law appears to provide that each insolvency proceeding would continue independently and that each Court would have to focus the proceeding on the assets located in its respective country. However, due to the legal difficulties of this issue under Spanish Law it would be necessary to consider this issue in more detail. 

3.10 Section 1F: Liquidated Damages provisions

If suit were brought in Spain by ECI to enforce the Liquidated Damages provisions of Section 3.5 of the Master Agreement / GTCs against the Local Counterparty, and the court in Spain applied the laws of Spain (either because the court did not enforce the choice of foreign law or because the parties elected for the laws of Spain to govern the Transactions) would those Liquidated Damages provisions be enforceable in all respects against the Local Counterparty?  Or would the court in Spain view such provisions as being unenforceable for being, for example, a penalty? 

Article 1255 of the Civil Code and Spanish case law allow parties to include in their agreements any covenants, clauses and conditions they deem appropriate, provided that these are not contrary to laws, or public order or morality.  Accordingly, the “Liquidated Damages" provisions would be enforceable under Spanish law.

The judgment issued by the Supreme Court on 16 April 1988 defined liquidated damages clauses as “an additional obligation, generally of a pecuniary nature, on the account of the debtor and in favour of the creditor, which penalises any non-compliance or irregular compliance with the contractual obligation”.  More recent case law issued by the Supreme Court on these types of clause confirms that the main objective of these clauses is to settle any losses and damages which may be incurred due to a party's default, without any requirement to prove such losses and damages.

These clauses would only be considered to be penal in nature if the parties have agreed to the same, in which case the creditor may request compensation for any losses and damages incurred (which it has to prove) and also the amount established as penalty in the penal clause.  
Spanish courts are nevertheless able to reduce the liquidated damages payable if only a partial non-compliance of the agreement has occurred, and to modify the amount of liquidated damages to reflect the actual damages incurred.  
3.11 Section 1G: Foreign Exchange Controls and Usury

(a)
Transactions may require that payments be made in non-local currencies (e.g. United States Dollars) and delivered into Spain or a foreign jurisdiction.  To what extent are central bank approval or other foreign exchange controls in Spain applicable to payments made by either ECI or Local Counterparty to the other in respect of the Transactions?

According to the Spanish regulations on international capital movements, monetary transactions between Spanish residents and non-residents are not restricted when made through “Registered Entities” (being registered with the Bank of Spain) provided that they do not exceed Ptas. 500,000 (Euro 3,005).  If this threshold is exceeded, then the transaction must be declared to the Bank of Spain.  For statistical purposes, the Registered Entities must also report to the Bank of Spain any capital movements between Spanish residents and non-residents.  Furthermore, any transactions in cash or equivalent instruments over Ptas. 1,000,000 (Euro 6,010), or the equivalent in a foreign currency, must be reported to the Spanish exchange control authorities.
(b)(i)
Are there any usury laws in Spain which may apply to the Transactions and, to the extent that usury laws apply, what are the rate restrictions?  

The only law which relates to usury in Spain is the Law of 23 July 1908 on Usury (the "Law on Usury").  This law still remains in force and applies to the interest rates agreed in loan arrangements.  Article 1 of this law states that loan agreements which contain an interest rate substantially higher than the normal interest and clearing the house rates, and which is not justifiable by reference to particular circumstances of the loan, may be held to be void at the discretion of the relevant court. The Spanish Supreme Court has stated on many occasions that whether a rate of interest is “leonine” or unfair must be determined on the merits and circumstances of each individual case 

It is not clear how this law could impact on a Transaction, unless a loan arrangement is included in a particular transaction.
(b)(ii)
Are there any available exemptions?  

There are no exemptions to the Law on Usury.
(b)(iii)
If no exemptions exist, what are the consequences as to enforceability and penalties?

If the interest rates in a loan agreement were held to contravene the Law on Usury, the relevant loan would be void. No penalties are set out in the Law on Usury, but if a lender is found to have executed on several occasions loan agreements which are deemed void, then certain fines may be imposed.  The specified amount of these fines is out-dated (Ptas. 500 - Ptas. 5,000), and would probably be updated by a court if applied.
3.12 Section 1H: Taxation

In respect of a Transaction, are there any taxes, duties or levies in Spain which would be imposed upon, and payable by, either the buyer or the seller under such Transaction (e.g., any sales or transactional taxes)?  Please answer this question from the alternative perspectives that either or both of ECI and the Local Counterparty is either (a) not incorporated in, nor has a branch or establishment in Spain or (b) is incorporated in, or has a branch or establishment in Spain.


For the purpose of answering this question, you have asked that we assume that the Local Counterparty either has been incorporated in Spain or acts in Spain through a permanent establishment ("PE"), and the addresses of the relevant Segment are located outside Spain.

(a)
ECI is not incorporated in nor has a permanent establishment in Spain

The two main taxes that could arise from the Transactions would be the following:

· Non-Residents Income Tax: This is a tax payable by non-Spanish entities on the Spanish-source income they may obtain (at a 25% rate or a 35% rate in the case of capital gains).

As mentioned above, if ECI is, for example, a US tax resident entitled to the benefits of the Double Tax Treaty, it will not be taxed in Spain on any income it may obtain within the Spanish territory provided that:

· ECI is not acting through a PE in Spain; and

· ECI obtains “business profits” (which are interpreted as the income deriving from the performance of a business activity (such as the Transactions), as opposed to other type of income (dividends, interest, royalties, etc) which would be subject to withholding tax in Spain).

As the end points of the relevant Segment will not be located in Spain, it could be argued that ECI would not be obtaining Spanish-source income, in which case liability for Non-Residents Income Tax will not be triggered.

· Value Added Tax: We understand that the sale and purchase of Bandwidth would be regarded as the “delivery of assets”, as opposed to a “rendering of services”.   VAT law states that "delivery of assets" shall mean the delivery of corporal (tangible) assets, and that for these purposes assets such as gas, heat, cold and electric power shall constitute corporal assets. 

If ECI is the Seller, and it is established outside Spain if delivery of Bandwidth fell within the scope of Spanish VAT, the Local Counterparty will become the VAT "taxpayer", obliged to pay the VAT to the Spanish tax authorities. 

If the Local Counterparty is the Seller, the Transaction would fall outside the scope of Spanish VAT since both the end points of the Segments and the Buyer (ECI) are outside Spain.

(b)
ECI is incorporated in or has a permanent establishment in Spain

The main taxes which would arise from these circumstances would be as follows:

· Corporate Income Tax (in the case of ECI having been incorporated in Spain) or Non-Residents Income Tax (in the case of ECI acting through a PE in Spain): in both situations, the Spanish vehicle of ECI would be taxed, at a 35% rate, on the net profits (after deducting the relevant deductible items) obtained on the Transactions made.

Both the Spanish vehicle and the PE in Spain would be taxed on their worldwide income, regardless of the place where it has been generated.

· VAT: As a result of being established in Spain for VAT purposes, the Spanish vehicle or the PE in Spain would be the taxpayer responsible for charging the relevant VAT to the Local Counterparty (output VAT) on the sales made to that Local Counterparty.

Such VAT output would have to be declared and paid to the Spanish tax authorities after deducting any VAT paid to suppliers (input VAT), such as input VAT resulting from purchases from the Local Counterparty.

Should, for any reason, input VAT exceed output VAT at the end of a calendar year, ECI would be entitled to request the refund of such excess from the Spanish tax authorities.

· Capital Duty: The incorporation of a Spanish vehicle (corporation) or the opening of a PE in Spain (a branch) would trigger liability for Capital Duty, at the rate of 1% on the share capital plus premiums contributed to the corporation or on the funds attributed to the PE.

· Tax on Business Activities: As a result of performing a business activity, ECI (the Spanish corporation or the Spanish PE) would have to pay a local tax on business activities, the amount of which depends on various elements (premises, personnel, etc).
3.13 Section 1I: Miscellaneous
(a)
Are there any restrictions under local law in Spain that would apply to ECI’s marketing or solicitation efforts with respect to these Transactions?  If so, briefly describe.

On the assumption that the trading of Bandwidth is not construed to be a financial service, the only rules that would apply to marketing and solicitation in Spain would be general laws on publicity and advertising.

In general terms, ECI will need to comply with Spanish advertising regulations if it intends to offer commodities to entities in Spain. Thus, it will have to comply with the requirements set forth in the Law on advertising 34/1988 dated 11 November. This Law deems advertising illegal in the following cases:

· If it violates any person’s constitutional basic rights.

· If it is misleading.

· If it is unfair.

· If it is subliminal.
· If it breaches any specific product or services legislation.
Additionally, ECI could be subject to Law 48/1998 when selecting the counterparty, see Sections 1A(e)(ii) and 1B(a) above).
(b)
Would any consumer protection laws apply to the Transactions even though ECI will not be dealing with private individuals in Spain?

Spanish consumer protection laws only protect individuals deemed to be “consumers”.  Accordingly, consumer protection laws apply only if the relevant contract is entered into for private purposes, and is not connected with a business activity.
(c)
Are there any other legal or regulatory issues under laws or regulations in Spain relating to the Transactions and/or the Master Agreement and / or the GTCs of which ECI should be made aware?

ECI and the Local Counterparty should be aware of general competition laws and regulations in Spain and on a European level.

Spanish competition law regime is modelled on the EU regime and applies to agreements or conduct which may affect trade within Spain. It prohibits anti-competitive concerted practices and abuse of dominant position. 

Compliance with competition law is monitored by the Telecommunications Commission and the Competition Administrative Bodies. However, the boundaries between the powers hold by the Telecommunications Commission and the Competition authorities are not always well defined.

Overview of competition law in Spain

Competition law in Spain is regulated primarily by the following two laws:

· Law 3/1991, dated 10 January, on Unfair Competition (“Ley de Competencia Desleal”) (the “LCD”); and

· Law 16/1989, dated 17 July, on Competition Defence (“Ley de Defensa de la Competencia”) (the “LDC”).

The LCD regulates commercial behaviour that may be considered to be unfair vis-à-vis other competitors or consumers (such as any behaviour in bad faith; confusing behaviour; misleading behaviour; certain rebates and discounts; degrading behaviour; certain comparison; certain imitation; exploitation of third party reputation; violation of secrets; inducing to contractual breach; infringement of laws; discrimination; or selling at loss). 

The aim of the LDC is to guarantee a legal framework where market competition may decide whether a competitor may exist or disappear.  For this purpose, the LDC prohibits (i) agreements, decisions or collective recommendations or concerted or consciously parallel practices, which have as their object or cause or may have as their effect the prevention, restriction or distortion of competition in the Spanish market or any part thereof; as well as (ii) the abuse of dominant position.  Additionally, the LDC also regulates concentrations of undertakings.  However, we have assumed that the Transactions do not contemplate or involve any concentration.  

Furthermore, unfair behaviour under the LCD may also be deemed to impair the preservation of market competition framework when such behaviour appreciably distorts market competition by means of affecting public interests.  Therefore, unfair behaviour under the LCD may also infringe the LDC, when such unfair behaviour implies the elimination of market conditions that are the basis of the market competition (for example, the elimination of other competitors or the prevention of other competitors).  

In view of the above, the Transactions shall be analysed under both the LCD and the LDC.  In particular, we would note the following: 

· The LCD and the LDC shall apply, respectively, to any behaviour, agreement, decision, recommendations, practice or abuse that has or may have (substantial in the case of the LCD) effects on the Spanish market or any part thereof, regardless of the geographical location of those engaging in such behaviour, agreements or abuses. 

· With regard to the LCD, at this stage, we are not able to assess whether the Transactions shall be deemed to include any unfair behaviour on the part of any of the contracting parties.  This analysis may be carried out once the actual versions of the Masater Agreement and of the GTCs, which may support the Transactions, are finalised and once we have further information on the actual behaviour of the contracting parties in the market.

· With regard to the LDC, a Transaction may be deemed to be anti-competitive if such Transaction implies an agreement, decision or collective recommendation or concerted or consciously parallel practice, which has as its object, cause or likely effect the prevention, restriction or distortion of competition in the Spanish market or any part thereof.  We do not currently have not enough information to assess whether any Transaction may be deemed to be anti-competitive.  However, as guidelines, please note that the LDC sets out the following examples as being anti-competitive:

· directly or indirectly fixing prices or any other trading or service conditions;

· limiting or controlling production, distribution, technical development or markets;

· sharing markets or sources of supply;

· applying dissimilar conditions to equivalent commercial or service relationships with other trading parties, thereby placing them at a competitive disadvantage; and

· making the conclusion of contracts subject to acceptance by the other parties of supplementary obligations that, by their nature or according to commercial usage, have no connection with the subject of such contracts.  

· Specific concern and analysis under the LDC should be addressed to the nature and role of the BTO, the relationships among their members and the BTO’s ability to impose its decisions to its members, which may impair their free market decisions. 

· With regard also the LDC, a Transaction may be deemed to be anti-competitive if such Transaction implies that one or more parties under the Transaction abuse(s) of its/their dominant position in the Spanish market or any part thereof. The LDC does not prohibit the existence of a dominant position, only the abuse of such position.  Please note that, according to the General Law on Telecommunications, if a telecommunications operator achieves more than 25% of the gross income in a particular market (measured by the gross income generated by networks or services) within the immediate preceding year, such operator will be classified as having significant market power. The Telecommunications Commission may, based on certain criteria, determine that an operator has significant market power when the level of gross income is not exceeded, or may exempt an operator from this category even when the operator exceeds 25% of gross income.  We have not enough elements to assess whether any Transaction may be deemed to be anti-competitive because of an abuse of dominant position.  However, as guidelines, please note that the LDC sets out the following examples as being an abuse:

· directly or indirectly imposing unfair prices or other unfair trading or service conditions;

· limiting production, distribution or technical development to the unjustified prejudice of either companies or consumers;

· unjustifiably refusing to satisfy requests for purchasing goods or providing services;

· applying dissimilar conditions to equivalent commercial or service relationships with other trading parties, thereby placing them at a competitive disadvantage; and

· making the conclusion of contracts subject to acceptance by the other parties of supplementary obligations that, by their nature or according to commercial usage, have no connection with the subject of such contracts.

SECTION 2 - TRADING BANDWIDTH WITHOUT ACTUAL PHYSICAL DELIVERY

5.1
In respect of the ability to close-out Transactions before physical delivery, with the parties merely making financial settlement of balances payable between them, would any of your answers change to the questions raised in paragraphs A to I, inclusive, above of Section 1 (when answering this question please pay particular, but not exclusive, attention to the questions raised in Section 1A)?
You have asked us whether the ability to close out Transactions before physical delivery would change any of our answers. You have advised that the rationale for this Section 2 of the Survey Questionnaire is to elucidate whether the closing-out of Transactions between ECI and Local Counterparties before delivery with, simply, financial settlement between those parties would make such Transactions subject to any form of financial services regulation in Spain.

Except as set out in the following paragraph, the answers we have given to questions in Section A1 of the Survey Questionnaire would not change if Transactions are able to be closed out before physical delivery takes place.

From a tax perspective, as far as VAT is concerned, the tax consequences of the various Transactions (for example, sale from Supplier to ECI; sale from ECI to Local Counterparty; sale from Local Counterparty to Reseller/End User) might be different depending on the residence in the same jurisdiction or not of the parties involved in the Transactions.

Finally, as discussed in 1Af(i) above, an organised system for the trading of forward sales of commodities (including Bandwidth) which allows for such forward sales to be settled in cash, would in our opinion be deemed to be a securities market, whereas this would not be the case where such forward sales are settled by physical delivery.

In this respect, we believe that the closing-out of Transactions between ECI and Local Counterparties does not mean that Transactions are settled in cash, since there will always be an ultimate physical delivery from A to B. 

SECTION 3: ESTABLISHMENT OF POOLING POINTS AND CONNECTION OF TELECOMMUNICATIONS NETWORKS TO POOLING POINTS

3.14 Section 3A: Establishment of Pooling Point in Spain by a Pooling Point Operator

This section concerns the potential establishment of a Pooling Point at a specific location in Spain (i.e. in a building at a specific address in, for example, Madrid). Such Pooling Point would be owned and/or operated and/or administered by a Pooling Point Developer.

ECI has asked that we assume for the purposes of questions (a) to (d) inclusive of this Section 3A that the Pooling Point Developer would not be incorporated in, nor have any branch or other form of presence in, Spain.

(a)
How would the establishment, ownership, operation or administration, of a Pooling Point fall to be examined and categorised under the telecoms regulatory regime in Spain?

Is it likely that Pooling Point would be considered to be a "telecommunications network" for the purposes of the Spanish telecommunications regulatory regime, although this is ultimately a technical/engineering question.

"Telecommunications networks" are transmission systems and, if applicable, switch equipment and other resources that allow the transmission of signals between defined termination points by means or cable, fibre optic or other means. Should the telecommunications network be used for the provision of telecommunications services available to the public, it will be considered as a public telecommunications network.

If the Pooling Point is considered to be a telecommunications network, please note that, although there is no clear legal definition as to the meaning of “establishing” and “exploiting” a network, we understand that there are strong grounds to consider that all the activities mentioned in the question (establishment, ownership, operation and administration) would be included within the legal notions of establishment and exploitation and would therefore require the holding of a telecommunications individual licence or general authorisation, see Section 1A(c)(iii) above.

Should the Pooling Point be considered to be a telecommunications network through which telecommunications services available to the public are provided, a Type C1 individual licence would be required (unless the network requires use of radio frequencies).

(b)
Would any licences, permits, consents or other governmental or regulatory approvals (for example, in the form of telecommunications) licences be required to be obtained in Spain in order for the Pooling Point Developer to establish and/or own and/or operate and/or administer a Pooling Point in Spain? 
From a telecommunications regulatory standpoint, as described in paragraph (a) above, as the Pooling Points are likely to be considered to be public telecommunications networks, the entity establishing, owning, operating or administering such Pooling Point would require an individual licence.

If so, please describe:

(b)(i)
Which licences, permits, consents or other approvals are required, if any, and from whom they are required to be obtained for each of (a) the Pooling Point itself and (b) the Pooling Point Developer?

If no radio frequencies are required by the relevant network, a Type C1 individual licence as described in Section 1A(a)(ii) above would be needed in order for a Pooling Point Developer to establish/own/operate/administer a Pooling Point. 

In addition, in order to obtain numbering resources, a resolution from the Telecommunications Commission awarding such resources must be obtained.

The establishment of the Pooling Point itself may in addition require other sorts of permits, licences or authorisations (relating to, among others, zoning, environmental issues, use of public and private property, data protection law, the law of the sea).

(b)(ii)
If licenses or permits would be required, which types of licences or permits would be applicable e.g., an individual licence, class license or exemptions?

As mentioned in paragraph (b)(i) above, it is likely that a Type C1 individual licence (which allows the holder to establish or exploit a fixed public telecommunications network not using radio frequencies) would be required.

(b)(iii)
Briefly describe the procedure and approximately how long it would take for the Pooling Point Developer to obtain any such licences, consents or approvals.

Individual licences are obtained by submitting an application to the Telecommunications Commission, attaching the requested administrative documentation and a "Technical and Economical Proposal" (which generally covers the technical project, the services to be provided, and the business plan, commercial strategy and financial and corporate data of the applicant). Should the applicant need to use radio frequencies, a concession or other authorisation to use the radio frequencies would be required and the procedure to obtain the relevant licence would be longer and involve the MOF. 

For Type C1 individual licences, the Telecommunications Commission must grant or decline the licence within four months of the date upon which the application was filed (or from the date when the Telecommunications has received all the documentation it needs if the applicant did not submit it together with the application).

(c)
Which other elements of the telecoms regulatory regime in Spain would effect the establishment, ownership, operation or administration of a Pooling Point in Spain?  For example, are there provisions relating to the publication of prices, limitation on prices, access control (third party access), interconnection/interoperability or technical interfacing which would affect or apply to the establishment, ownership, operation or administration of a Pooling Point in Spain?
Assuming that a Pooling Point Developer would require a Type C1 individual licence, it would be subject to the obligations imposed by the General Law on Telecommunications and its implementing regulations. Generally, the main obligations of a Type C1 individual license holder from a telecommunications regulatory standpoint are:

· to offer interconnection and access network under the terms and conditions of the applicable legislation. Holders of public telecommunications networks are obliged to offer interconnection to other holders of licences for the same type of networks and for telephone services available to the public providers;

· to guarantee effective interconnection and access to its network, as well as to guarantee the interoperability of services, when necessary; 

· to provide non-discriminatory treatment to customers;

· to enter into legally enforceable contracts with customers;

· to guarantee customers' rights as users;

· to provide advance notice of prices to the Telecommunications Commission and to consumers associations; 

· to meet quality of service commitments;

· to have acceptance certificates for equipment and devices;

· to pay an annual fee of up to 0.2% of the gross annual income (resulting from the network operation and the provision of services). At present the current applicable fee is 0.15%;

· to own or hold on lease for a minimum of five years at least 40% of the transmission grid within two years as of the granting of the licence, and at least 60% of it within three years as of the granting;

· to comply with its self-assumed commitments in the "Economical and Technical Proposal" submitted with the licence application;

· to share infrastructure, when necessary; 

· to start exploiting the network no later than a year after the granting of the licence, unless otherwise provided in the resolution granting the licence;

· to pay an annual fee for assignment of numbers;

· to contribute to financing of costs of universal service, if requested;

· to pay for the use of the local public domain;

· to comply with public service obligations, if imposed;

· to comply with general obligations imposed by the General Law on Telecommunications and its implementing regulations; and

· to comply with other obligations imposed by the Telecommunications Commission when granting the licence.

Please see also Section 1A(b) above.

(d)
Would the Pooling Point Developer be subject to the rules and regulations of any regulatory body in Spain in respect of the establishment and /or ownership and/or operation and / or administration of the Pooling Point? 
Yes, provided that the Pooling Point is considered a operating telecommunications network, as discussed above see Section 3A(a) and (b) above.  

If so, please:

(d)(i)
Identify and describe the nature of the regulatory body concerned.

The Pooling Point Developer would be subject to the rules and regulations to be issued by the MOF and the Telecommunications Commission.

The telecommunications industry in Spain is primarily regulated and overseen by the MOF.  The MOF’s principal role is to set policy, issue regulations and sanction telecommunications operators where necessary.  Under the General Law on Telecommunications, the MOF can issue Ministerial Orders (Ordenes Ministeriales), impose requirements on the holders of individual licenses and general authorisations and impose sanctions for infringements of the General Law on Telecommunications and its implementing legislation.

The Telecommunications Commission is an autonomous regulatory authority created in 1996 to supervise the activities of telecommunications operators in Spain.  It is expressly independent from the executive branch of government.  Its governing members are selected for six years and it has it own resources and employees. The Telecommunications Commission’s principal function is to safeguard effective competition in the telecommunications market. The Telecommunications Commission can issue reports to the government in respect of price regulation, and arbitrate (on request of the parties) any dispute in the sector between operators. The Telecommunications Commission also deals with telecommunications merger control, advises the MOF with respect to development of new regulations, and holds sanctioning power in certain cases.

(d)(ii)
Briefly describe the structure and composition of the regulatory body, including its powers and duties as they would relate to the ownership and/or establishment and/or operation and/or administration of the Pooling Point and/or the Pooling Point Developer. 

The Telecommunications Commission consists of the Chairman, the Vice-President, seven members (Consejeros) and the Secretary, which in the aggregate form the Council of the Telecommunications Commission. Its governing members are selected for six years and it has it own resources and employees.

Generally speaking, the functions of the Telecommunications Commission are as follows:

· advising the Government in relation to telecommunications policy;

· responding to the queries of operators;

· issuing instructions addressed to entities operating in the sector in order to safeguard free competition in the market;

· granting individual licences and general authorisations (except for those cases where a public bidding process is required in order to grant individual licences, and except for the provisional general authorisations and the licences or authorisations to govern currently unregistered services;

· holding the Special Registries for holders of general authorisations and individual licences, among other registries;

· monitoring the market from a competition standpoint;

· ensuring operators comply with their imposed public service obligations;

· adopting necessary measures in order to prevent non-discriminatory treatment;

· arbitrating on request of the negotiating parties, any dispute in the sector between operators;

· resolving interconnection conflicts between operators, including establishing interconnection conditions should an interconnection agreement not be reached between the relevant operators within the fourth-month term provided by the applicable laws and regulations; and

· issuing sanctions against operators in certain cases.

(d)(iii)
Briefly describe the obligations of the Pooling Point Developer to such regulatory body (including, but not limited to, any obligation there may be upon the Pooling Point Developer to provide periodic reports or other information to such body relating to the Pooling Point Developer and/or the Pooling Point).

The obligations of any telecommunications operator to the Telecommunications Commission and to the MOF would be in general to comply with all information requests of any kind issued by the Telecommunications Commission and by the MOF, and to comply with the obligations that either body may impose on a telecommunications operator within the scope of their respective functions and duties.

Furthermore, there are additional reporting obligations that may vary depending on the type of telecommunications licences or authorisation held by the relevant entity. Additionally, holders of individual licences and general authorisations must be registered with the relevant Special Registry for Holders of Individual Licences and the Special Registry for Holders of General Authorisations.  Corporate data of licence/authorisation holders and data regarding the services they are providing and/or the network they are establishing or exploiting must also be registered.  Changes in the registered corporate data must be notified to the Telecommunications Commission within a period of one month as from the date when the change took place.

(d)(iv)
Would your answers to any of the questions contained in Section 3A(a)-(d) change in any manner if the ownership, operation and administration of the Pooling Point are not done by one and the same entity.

No; each of the entities would require the relevant individual licence. See Sections 1A(c)(iii) and 3A(a) above.

 (e)
A switching facility such as a Pooling Point is a highly attractive and effective interception point for law enforcement agencies wishing to ‘tap’ into calls (wiretapping).

(e)(i)
If a law enforcement agency in Spain was to make a properly constituted request to intercept telecoms traffic at a Pooling Point, would the Pooling Point Developer be required under the laws of Spain to comply with such request?

Under Spanish law, any request to intercept telecommunications traffic in Spanish territory must be made pursuant to a court order.  That is, no agency or body is entitled to make such request unless there is an express and specific court order authorising it to do so.  In such a case, the Pooling Point Developer would be required to comply with such request, due to the binding nature of court decisions and/or orders.
(e)(ii)
If the party to whom the request is made is required to allow the interception as requested by the law enforcement agencies, what is the penalty for non-compliance?

A serious and repeated failure to complying with a properly constituted inception request, may constitute a criminal offence pursuant to Article 556 of the Spanish Criminal Code. If the party (i.e. in the case of a legal entity, its officers) which fails to comply with the relevant court order is found guilty of such offence, such party  may be convicted and sentenced to a term of imprisonment ranging from six months to one year.

(f)
Would any data protection laws apply to any data or other information flowing through the Pooling Point and, if so, how would such laws impact on the Pooling Point Developer?  Would the Pooling Point Developer be required to comply with such laws and, if so, how?

If such data is of a personal nature, and the data is not simply transmitted but, rather, is somehow processed, (see Section 1C(d) above), the consequences set out in Section 1C(d) would apply as regards the Pooling Point Developer.

(g)
Would the Pooling Point Developer need to be incorporated in, or have a branch in, or otherwise be established or have a presence in Spain in order to establish and / or own and / or operate and / or administer the Pooling Point in Spain?  If so, please specify what type of entity(ies) the Pooling Point Developer would be required to establish in Spain.

No. As regards to the nationality of holders of telecommunications licences or authorisations, see Section 1B(d)(i) above.

(h)
In the event that the Pooling Point Developer did establish a type of entity(ies) in Spain (either voluntarily or pursuant to any requirement as you may mention in your answer to Section 3A(g)), in that regard would any of your answers to the questions set out in this Section 3A(a) to (f), inclusive, above change in any respect and, if so, how?   

From a tax standpoint, should the Pooling Point Developer be incorporated in Spain (being a Spanish tax resident), it would be subject to Corporate Income Tax (35%) on its worldwide net income.

Moreover, it would presumably be a VAT taxpayer, becoming responsible for charging VAT. Special rules may apply depending on where the client is established.

Capital Duty and Tax on Business Activities may also apply if the Pooling Point Developer is a Spanish tax resident company.

From a telecommunications regulatory standpoint there would be no change.

3.15 Section 3B: Connection of a telecommunications network to the Pooling Point.

You have advised that Pooling Point would physically have connected to it various telecommunications networks, equipment, facilities or circuits (each a “Network”), each owned, leased or operated by various third parties (each such third party termed herein a “Network Operator”).  

You have asked that we assume for the purposes of questions (a) to (f) inclusive in this Section 3B the following:

(a)
the Network Operator is neither incorporated in, nor has a branch or other establishment or presence in Spain; and 

(b)
the Network Operator is incorporated in, or has a branch or other establishment in Spain; and

(c)
that the Pooling Point is located at a particular address in a city or town in Spain.

(a)(i)
How would the connection of a Network to a Pooling Point in Spain fall to be examined or categorised under the telecoms regulatory regime in Spain?

The connection of the Network to the Pooling Point would be considered to involve the "interconnection" of networks (assuming, as discussed in Section 3A(a), that the Pooling Point is considered to be a telecommunications network), irrespective of where the Network Operator is incorporated or otherwise located.

Under the General Law on Telecommunications, "interconnection" is defined as follows: the physical and functional connection of telecommunication networks used by the same or different operators, in a way that permits users to communicate among themselves or to access services provided by different operators. Those services may be provided by such operators or by others who have access to the network.

(a)(ii)
What forms of telecommunications licenses would be required, if any, and how would these be obtained, in respect of the connection of a Network by a Network Operator to a Pooling Point in Spain and would these need to be obtained by either the Network Operator concerned and/or the Pooling Point Developer?

Both the Network Operator and the Pooling Point Developer would need a Type C1 individual license (provided that the network does not require use of radio frequencies) for the establishment and exploitation of the Network and the Pooling Point.  Both entities must comply with interconnection obligations set forth in the applicable laws and regulations.

The procedure to obtain such a type C1 individual licence is set out in Section 1A(a)(ii) above.

(a)(iii)
Which type of license would be applicable, if any, e.g., individual license, class license or exemption?

We refer to paragraph (a)(ii) above.

(b)
Which other elements of the telecoms regulatory regime in Spain would affect the connection of a Network by a Network Operator to a Pooling Point in Spain?  For example, are there provisions relating to the publication of prices, limitation on prices, access control (third party access), interconnection/interoperability or technical interfacing which would affect such connection of a Network by a Network Operator to a Pooling Point in Spain?

Please see Sections 1A(b) and 3A(c) above.

Additionally, if any of the operators to be interconnected is a "dominant" operator (as a general rule, a dominant operator is one who receives more than 25% of the gross income in a particular market, measured by the gross income generated by networks or services, within the immediate preceding year), the following rules would, among others, apply:

· Dominant operators are subject to the non-discrimination principle.

· Interconnection prices of dominant operators must be cost-oriented.

· Dominant operators must present a reference interconnection offer covering technical, economic (including maximum prices) and other aspects.  Telefónica, as a dominant operator, presented its reference interconnection offer to the Telecommunications Commission which was approved by the MOF on October 1998.

(c)(i)
If different licences are necessary for those who operate Networks as opposed to those who merely provide services over those Networks in Spain, into which such category or categories would a Network Operator and/or Pooling Point Developer fall in respect of the connection of a Network to a Pooling Point?

Please see Sections 1A(b) and 3B(a)(ii) above.

(c)(ii)
Is the above position in Section 3B(c)(i) be altered, and if so how, if the ownership of the Network and the operation of it are not done by one and the same entity?

No, the answer would be the same. See Section 1A(c)(iii).

(d)
Would any other form of licences, permits, consents or other governmental approvals be required in Spain in order for a Network Operator to establish and/or own and/or operate a Network in Spain?  If so, please describe.

From a telecommunications regulatory standpoint, in order to establish or exploit a public telecommunications network, that is, to be considered as a Network Operator under Spanish Telecommunications law, the Type C1 individual licence would be required.  

In the event that radio spectrum is required for the exploitation of the network, a Type C2 individual license would be required (which has a radio frequency authorisation or concession attached).  The granting of Type C2 individual licences may be subject to a public bidding process.

In order to obtain numbering resources, a resolution by the Telecommunications Commission awarding such resources must be obtained.

As to Article 56.2 of Regulation approved by Royal Decree 1736/1998 in respect of approvals of standard form contracts see Section 1A(d)(i).
In addition to the above, a public telecommunications network operator would need to obtain other sort of permits, licences or authorisations relating to, among others, zoning, environmental issues, use of public or private property, data protection, the law of the sea.

(e)
Would any other form of licences, permits, consents or other governmental approvals be required in Spain in order for a Network Operator to connect a Network owned or operated by it to a Pooling Point located in Spain?  If so, please describe. 

Please see paragraph (d) above.

(f)
For each of the respective situations set out in questions (a) to (e) of this Section 3B, would a Network Operator and/or a Pooling Point Developer be subject to the rules and regulations of any regulatory body in Spain?  If so, please describe.

See our response to Section 3A(d)(i) above, which would apply.

(g)
Would a Network Operator need to be incorporated in, form a branch in, or otherwise be established or have a presence in Spain in order for a Network Operator to establish, own or operate a Network in Spain or for it to connect a Network owned or operated by it to a Pooling Point located in Spain?  If so, (i) please describe the type of entity concerned and (ii) please state whether any of your answers to the questions set out in paragraphs 3B(a) to (f), inclusive, would change, and if so, how, in the event that a Network Operator established such entity in Spain.

No. As regards to the nationality of holders of telecommunications licences and authorisations, see Section 1B(d)(i) above.

3.16 Section 3C: Taxation

(a)
If your answer to Section 3A(g) above is no, nevertheless, would a Pooling Point Developer be deemed to have a branch or establishment in Spain so as to bring such Pooling Point Developer within the scope of taxation in Spain, by virtue of its establishment, ownership, operation or administration of a Pooling Point in Spain?

Given that the Pooling Point would consist of a telecommunications equipment physically located in Spain which is operated by the relevant Pooling Point Developer, it could be regarded as a "PE" in Spain of such Pooling Point Developer, provided that the administration and operation of such Pooling Point requires the use or intervention of human resources in Spain.  Otherwise, it would not be deemed to have a PE in Spain.

(b)
If a Pooling Point Developer is incorporated in, or has a branch or other establishment in Spain, or is deemed to be incorporated in or to have a branch or other establishment in Spain, would it be subject to any taxes, duties or levies in Spain in respect of the interconnection facilities between Networks provided by the Pooling Point Developer through the Pooling Point?  You may assume that the Pooling Point Developer will charge fees to parties for the provision of such interconnection facilities.

The Pooling Point Developer, as an entity incorporated in Spain (i.e. a Spanish tax resident) or as a PE in Spain, would be subject to tax in Spain on its worldwide income as indicated in Section 1H above.  It would also be subject to the taxes mentioned above (VAT, Capital Duty, Tax on Business Activities). 

(c)
If a Pooling Point Developer is not incorporated in, and does not have a branch or other establishment in Spain, nor is deemed to be incorporated in, or to have a branch or other establishment in Spain, would it be subject to any taxes, duties or levies in Spain payable in respect of the interconnection facilities between Networks  provided by the Pooling Point Developer through the Pooling Point? You may assume that the Pooling Point Developer will charge fees to parties for the provision of such interconnection facilities. 

If the Pooling Point Developer does not have any presence in Spain (whether as a resident or via a PE), the answer to this question would depend on the legal classification of the Pooling Point, i.e., whether it could be regarded as “immovable assets”.

The determination of such legal classification would be based primarily on the CC. According to the CC, anything which is attached or fixed to the ground would be considered to be immovable assets, it not being possible to move them without causing damage or destruction.  Having said that, we understand that the Pooling Point would be regarded as a movable asset and, as such, the Pooling Point Developer would not face liability any taxation in Spain if it is protected by a double tax treaty (otherwise it would be subject to 25% tax on the gross income obtained in Spain).

Even if the Pooling Point Developer is entitled to the benefits of a double tax treaty, however, it is possible that it could be considered to be obtaining royalties (as opposed to business profits), which would be subject to withholding tax in Spain at the rate set out in the applicable Treaty.

(d)
If the answer to Section 3B(g) above is no, nevertheless, would a Network Operator be deemed to have a branch or establishment in Spain either by virtue of establishing, owning or operating a Network in Spain or by virtue of connecting a Network to a Pooling Point in Spain, so as to bring such Network Operator within the scope of taxation in Spain?

Please see Section 3C(a) above: a Network Operator would be subject to the same analysis as a Pooling Point Developer.

(e)
If a Network Operator is incorporated in or has a branch or other establishment in Spain, or is deemed to be incorporated in or to have a branch or other establishment in Spain, would it be subject to any taxes, duties or levies payable in Spain in respect of connection of a Network owned or operated by it to a Pooling Point in Spain?

Please see Section 3C(b) above: a Network Operator would be subject to the same analysis as a Pooling Point Developer.

(f)
If a Network Operator is not incorporated in, and does not have a branch or other establishment in Spain, nor is deemed to be incorporated in, or to have a branch or other establishment in Spain, would it be subject to any taxes, duties or levies payable in Spain in respect of the connection of a Network owned or operated by it to a Pooling Point in Spain?

Please see Section 3C(c) above: the Network Operator would be subject to the same analysis as a Pooling Point Developer with respect to whether the Network is an “immovable asset” or not, in accordance with the criteria contained in the CC.

Should the Network be regarded as an immovable asset, the Network Operator would be subject to the Non-Residents Income Tax (under the category of not acting through a PE). The applicable rate would be 25%, on the gross income obtained in Spain.  This tax treatment would apply irrespective of the application of a Double Tax Treaty.

Should the Network be considered as movable asset, the Network Operator would not be liable to taxation in Spain if it is protected by a double tax treaty (otherwise it would be subject to 25% tax on the gross income obtained in Spain).

Even if the Network Operator is entitled to the benefits of a double tax treaty, it may nevertheless be considered to be obtaining royalties (as opposed to business profits), which suffer withholding tax in Spain at the rate set out in the applicable treaty.

SECTION 4 - TRANSACTIONS OVER A SEGMENT BETWEEN POOLING POINTS, EITHER OR BOTH OF WHICH MAY BE LOCATED IN SPAIN

You have asked us to assume for the purposes of this section that the Segment which is the subject of a Transaction is between either:

(a)
a Pooling Point located outside of Spain (e.g., in New York City) and a Pooling Point located in Spain (e.g., in Madrid); or 

(b)
Pooling Points, each of which is located in Spain (e.g., one is in Madrid, the other is in Barcelona); and

(c)
 that one of two scenarios exists:

(i)
in the first instance, that neither of the Buyer and Seller in respect of such Transaction is incorporated in, or has a branch or other establishment in Spain, nor is deemed to have a branch or other establishment or presence in Spain; and 

(ii)
secondly, that either or both of the Buyer and Seller in respect of such Transaction is incorporated in, or has a branch or other establishment in Spain.

(a)
In respect of each of the various permutations set out in the above assumptions relating to this Section 4, would your answers to any of the questions set out in Section 1 and 2 of this Report change in any respect and, if so, how?  Please describe.

From a corporate  and commercial law point of view, our answers would remain unchanged.
From a regulatory telecommunications standpoint, the answers would remain unchanged, as long as they refer to the second and third scenarios described in Section 1A(a)(ii) above.  

From tax standpoint, our answers in Sections 1 and 2 may only change in respect of the VAT treatment of the Transactions, since the specific addresses of the Segment would be located at least partially in Spain. This means that, depending on the specific circumstances, VAT may result in being applicable.

(b)
Does the telecoms licensing regime in Spain distinguish, in any respect, between domestic operations and operations involving other territories and, if so, how?

The Spanish licensing regime only governs the provision of telecommunications services or the establishment or exploitation of telecommunications networks in Spain.

However, we note that, according to the applicable regulations, public telecommunications network operators, under the terms and conditions established in their licenses, must offer international interconnection to public telecommunications network operators duly authorised to operate in other countries should they request such interconnection, respecting the international treaties on interconnection to which Spain is a party. The MOF is entitled to oversee compliance with principles of equal treatment on interconnection conditions between the networks of national and foreign operators. Operators within the European Economic Area (Espacio Económico Europeo) shall be subject to the same interconnection conditions that those applicable to national operators.

Clifford Chance

22 December 1999

ANNEX
Survey Questionnaire

ENRON COMMUNICATIONS, INC.

SURVEY OF THE LAWS OF SPAIN REGARDING TRADING OF BANDWIDTH AND ESTABLISHMENT OF BANDWIDTH POOLING POINTS

Enron Communications, Inc. (“ECI”) requests you to provide them with an estimate of your fees and charges and basis therefor that would be incurred in providing them with answers responding to the questions set forth below.

Glossary of terms used in this Memorandum

In this questionnaire, the following words bear the following meanings: 

“Bandwidth” means the capacity, measured in Mbps (million bits per second), of an electronically continuous path (e.g., by way of fiber optic or other forms of circuits) over a Segment, which path is designed for the electrical transfer of a signal, message or other form of data from and between such locations without loss of information content due to attenuation, distortion or noise.

“Pooling Point” means a type of telecommunications equipment (and all hardware and software ancillary thereto) either owned and/or operated and/or administered by an entity or entities (which collectively, for ease of reference in this Memorandum, is termed a “Pooling Point Developer”), which provides for the interconnection between various telecommunications networks, equipment, facilities or circuits (which themselves are owned, leased or operated independently of the Pooling Point) and which also provides, inter alia, for the routing of data and of other information in electronic form between such tele-communications networks, equipment, facilities or circuits.

“Segment” means the electronically continuous path between two geographical reference points (e.g., between two specific addresses one in e.g., New York City and are in London, respectively).

Background to ECI and to this Memorandum
We would draw to your attention the paper copy and the CD-Rom version of Enron's "Market Starter Kit "enclosed with this questionnaire which sets out important background information as to the market in Bandwidth which ECI is wishing to create.

ECI, a wholly-owned subsidiary  of Enron Corp., is a company incorporated in the State of Oregon in the United States of America, with its headquarters in Portland, Oregon.  Please note that it may, in due course, also have Bandwidth trading personnel located in Houston, Texas and in London, England. 

ECI wishes to take your advice concerning transactions into which it wishes to enter for the purchase or sale of Bandwidth respectively from or to entities which have a presence in Spain (see Sections 1, 2 and 4 of this Memorandum below); it also wishes to take your advice concerning the establishment of a physical Bandwidth Pooling Point(s) in Spain (see Section 3 of this questionnaire below).  The matters dealt with in all of Sections 1 to 4, inclusive, in this questionnaire are collectively referred to as the "Proposal".  The questions which ECI require you to address in respect of these various scenarios are set forth in the respective Sections 1, 2, 3 and 4 below.

Objective of this questionnaire

To obtain advice on:

· The telecommunications (“telecoms”) regulatory regime in Spain so far as relevant to the implementation of the Proposal in Spain;

· The possible impact of competition law in Spain generally on relevant aspects of the Proposal;

· Other legal/regulatory provisions of which local counsel is aware which may impinge on the implementation of the Proposal (N.B. not financial/securities law regulatory aspects except in so far as the trading of Bandwidth may be regarded as constituting the operation of a financial market or exchange which is subject to financial market supervision, and where such supervision may impinge upon the implementation of the Proposal in Spain).

SECTION 1. - BANDWIDTH TRADING TRANSACTIONS

Introduction and explanation of a Bandwidth trading transaction
ECI is intending to enter, as principal, into transactions with third parties in Spain (each a “Local Counterparty”) whereby ECI would either:

(a)
buy from the Local Counterparty an amount or amounts of Bandwidth over a Segment for a particular duration of time for physical delivery by the Local Counterparty to ECI in return for monetary consideration payable by ECI to the Local Counterparty; or

(b)
sell to the Local Counterparty an amount or amounts of Bandwidth over a Segment for a particular duration of time for physical delivery by ECI to the Local Counterparty in return for monetary consideration payable by the Local Counterparty to ECI.

Each type of transaction referred to in (a) and (b) above is herein referred to as “Transactions”.  

In addition, it is intended that each Transaction would be entered into by means of a telephone call (or by way of exchange of electronic messages, e.g., via the internet) between the Local Counterparty and an ECI trader based, probably, in Houston, Texas, such call (or the exchange of electronic messages) being initiated either by a representative of the Local Counterparty or by the ECI trader.  The parties intend and desire that each Transaction would be contractually binding from the moment agreed to in the telephone call (or upon the exchange of the electronic messages).  

Documenting the Transactions
Each Transaction would be documented in one or other of the following ways:

(1)
before ECI and a Local Counterparty enters into any Transaction, both ECI and the Local Counterparty shall have entered into a Master Agreement substantially in the format of the draft copy thereof attached to this Memorandum as Annex A (the “Master Agreement”) which will govern all the Transactions and each time a Transaction is entered into orally over the telephone (or by exchange of electronic messages) pursuant to that Master Agreement, each such Transaction shall be confirmed in writing (and in the manner set out in Section 1.3 of the Master Agreement) sent by ECI to the Local Counterparty substantially in the form of the confirmation which is annexed to the Master Agreement as Exhibit A; or

(2)
where ECI and a Local Counterparty have not already entered into a Master Agreement, after ECI and a Local Counterparty has entered into a Transaction orally over the telephone (or by exchange of electronic messages), ECI will send to the Local Counterparty a confirmation to which will be attached General Terms and Conditions substantially in the form of the draft attached to this Memorandum as Annex B (“GTCs”) with a view to such GTCs governing the Transaction.  In this scenario, you may assume that the Local Counterparty, prior to entering into any Transactions with ECI,  has already seen and agreed to the GTCs. 

Assumptions 

You should assume for these purposes that: 


(I)
each Local Counterparty is either incorporated, or has a branch or other

presence, in Spain;

(II)
ECI is not incorporated in Spain and does not have a branch or other presence in Spain;

(III)
either or both of ECI or a Local Counterparty may or may not be owners or operators of any telecommunications networks, equipment, facilities or circuits located in Spain or elsewhere;

(IV)
occasionally representatives of ECI may visit potential or actual Local Counterparties in Spain with a view to marketing the concept of the Transactions to such Local Counterparties and with a view to soliciting such Local Counterparties to enter into the Transactions;

(V)
the Transactions are in respect of a Segment which is between specific addresses each of which is located outside of Spain, for example between specific addresses in each of London and New York City; and

(VI)
the Local Counterparties may be corporations or partnerships, utilities, municipalities, government-owned entities or financial institutions, but they will not be individuals.
Please note that the Local Counterparties may or may not be providers of telecommunications services or owners of telecommunications facilities as ECI wishes to determine whether entities other than telecommunications entities can trade Bandwidth.
Questions
A.
 Licensing and Organization
(a)
(i)
How would the Transactions fall to be examined or categorized under the telecoms regulatory regime in Spain and what would be the impact of such categorization?


(ii)
What forms of telecommunications licences would be required, if any, by either or both of ECI and Local Counterparty in respect of the Transactions and how would these be obtained?


(iii)
Which type of licence would the Transactions operate under e.g. individual licence, class licence or exemption?

(b)
Which other elements of the telecoms regulatory regime in Spain would effect the Transactions between ECI and the Local Counterparty.  For example, are there provisions relating to the publication of prices, limitation on prices, access control (third party access), interconnection/interoperability or technical interfacing which would affect the Transactions?

(c)
(i)
Are different licences necessary in Spain for those who operate networks as opposed to those who merely provide services over those networks and which category(ies) would ECI, on the one hand, and the Local Counterparties, on the other hand, as parties to the Transactions fall into?


(ii)
Does the status of the parties to the Transaction affect the terms of trade between them as a result of the telecoms regulatory regime in Spain?


(iii)
Is either of the above two positions (Section 1A.(c)(i) and (c)(ii)) altered if the ownership of the facility and the operation of it are not done by one and the same entity?

(d)       (i)
To the extent not already covered by the questions in Section 1A. paragraphs (a) to (c) above, are any other licences, permits, consents or other governmental approvals required in Spain (and, if so, by whom) in order for ECI to enter into the Transactions with the Local Counterparties? 

(ii)
To the extent not already covered by the questions in Section 1A. paragraphs (a) to (c) above, would ECI (or any of its personnel) need to be licensed (1) to visit Spain to market Transactions to Local Counterparties and/or (2) for ECI to buy or sell Bandwidth from or to Local Counterparties, under local law in Spain?  

(iii)
To the extent not already covered by the questions in Section 1A. Paragraphs (a) to (c) above, would Local Counterparty (or any of its personnel) need to be licensed in Spain to buy or sell Bandwidth from or to ECI and/or other counterparties?

If so, briefly describe the procedure and approximately how long it would take to obtain any such licenses, permits, consents or approvals.  

(e)       (i)
To the extent not already covered by the questions in Section 1A., paragraphs (a) to (c) above, under local law in Spain, would ECI, or the Local Counterparty, be under any obligation to provide periodic reports or information to any regulatory or governmental or other body if they engaged in the Transactions, or a Local Counterparty?  

(ii)
To the extent not already covered by the questions in Section 1A., paragraphs (a) to (c) above, would ECI or the Local Counterparty be subject to any form of governmental regulation in Spain in respect of Transactions between them and, if so, what?

(f)        (i)
Would the trading of Bandwidth by way of the Transactions be construed as a financial or securities market or exchange in Spain and, if so, why?

(ii)
If it would be so construed, which market supervisory body, if any,  in Spain would regulate the Bandwidth market and which rules would apply?

B.
Capacity and Authority
(a)
Under local law in Spain, do any entities as Local Counterparties, for example (but not limited to) municipalities or utilities, have any legal restrictions placed on their ability to enter into the Transactions?  If so, please briefly describe.

(b)
Is it necessary that the organisational documents of the Local Counterparty empower it to enter into the Transactions and/or the governing Master Agreement or GTCs?

(c)
Will any additional corporate action be necessary or advisable in order for ECI to be  assured that the Local Counterparty has due capacity and that the person entering into a Transaction (or executing the Master Agreement and a Confirmation or the Confirmation incorporating the GTCs) on behalf of the Local Counterparty has proper authority?

(d)      (i)
Pursuant to the requirements of local law in Spain, would ECI need to enter into the Transactions with Local Counterparties through an ECI-affiliated entity that is incorporated or otherwise organised in, or through a branch in, Spain? 

(ii)
If it would be so required under local law in Spain, please specify what type of entity ECI would be required to establish in Spain.  


(iii)
If ECI established such an entity in Spain to enter into the Transactions with Local Counterparties, would your answers to any of the questions set out in Section 1A of this Memorandum change in any respect and, if so, how?  Are there any limitations on foreign ownership of such an entity? 

C.
General Contractual Terms and Formalities
Questions
(a)
Under the laws of certain jurisdictions, “economic re-opener” for certain contracts or Transactions may be permitted.  This may be implied by law (and therefore not required to be set forth in the contractual terms relating to a Transaction, such as the Master Agreement or GTCs or their attendant Confirmations), and in some instances may provide that the parties are required to negotiate in good faith regarding an amendment to the contractual terms of a Transaction when economic circumstances have drastically changed since the Transaction became contractually binding.  The purpose of such negotiations would be to agree an amendment to the contractual terms of the Transaction in order to place the parties back in substantially the same economic position for which they initially bargained.


Accordingly: 

(i)
Does local law in Spain contemplate some form of an economic re-opener?  If so, please briefly describe.

(ii)
Bearing in mind that substantially all of ECI’s in-house lawyers are qualified in U.S. or English law, are you aware of any other provisions of local law in Spain that, in your experience, are ones which would not be anticipated by a U.S. or English lawyer and which may be relevant to the Transactions with Local Counterparties in Spain?

(b)
(i)
Is it a correct statement of local law in Spain to say that, under that law, both ECI and Local Counterparty will have legally binding obligations in respect of a Transaction once that Transaction has been agreed in a telephone conversation or by exchange of electronic messages (note that the relevant written Confirmation of the Transaction will only be signed sometime after that telephone conversation or exchange of electronic messages and, in a few cases, may never be signed owing, for example, to failure of the Local Counterparty to countersign it)?  If not, please explain.

(ii)
In respect of Transactions entered into by way of exchange of electronic messages, do any special laws or regulations exist in Spain which would prevent or in any way impact upon marketing or trading of any of the Transactions through the internet?

(iii)
If the answer to Section 1(C)(b)(ii) is "yes", please indicate whether the impact of any relevant laws or regulations will differ depending upon whether (1) the relevant internet site is maintained in or elsewhere; or (2) the party effecting the marketing/trading through the internet is locally licensed or benefits from any form of exemption to carry out the relevant business.

(iv)
Please confirm that by marketing to or trading with Local Counterparties via the internet, local relevant regulatory bodies/local laws or regulations will not consider the party maintaining the relevant website to have established a physical establishment/branch in your jurisdiction.

(c)
ECI’s practice is to record the telephone lines of its traders.  Does that give rise to any issues under local law in Spain?  

(d)      (i)
Would any data protection laws in Spain apply to the Transactions where ECI or the Local Counterparty have data about each other or their customers; or

(ii)
would either ECI or the Local Counterparty have responsibility in Spain for the protection of the data which passes through a telecommunications network, equipment, facilities or circuits as a result of a Transaction.

(e)
Does the law of Spain prescribe any implied terms or conditions that would impact a Transaction?  If so, please outline only the key terms or conditions.

(f)       (i)
Would it be necessary to register, or make notification of, any Transaction entered into with a Local Counterparty (or the Master Agreement or GTCs to which it would be subject) with/to any governmental or other authority or regulatory body in Spain?  

(ii)
If it would be necessary, whose duty would this be, i.e., the buyer’s or the seller’s under a Transaction?  

(iii)
What would be the consequences of so failing to register or make notification of the Transaction (e.g., would the Transaction be void or voidable or would it have some other consequence)?

(g)
If suit were brought in Spain to enforce the terms of the Master Agreement or GTCs relating to a Transaction and the Court in Spain applied Spanish law (either because the court did not enforce the choice of foreign law – as to which see Section 1 D below - or because the parties elected for Spanish law in place of foreign law to govern the Transaction), what are the requirements for contract formation under local law, e.g., offer, acceptance, in writing, witnessed, notarised, under seal, document stamps?

D.
Jurisdiction and Enforcement
Assumptions
Assuming:

(I) 
disputes relating to Transactions between ECI and a Local Counterparty 
were referred to either:

(a)
arbitration governed by the U.S. Federal Arbitration Act (“FAA”) and conducted in accordance with the American Arbitration Association Commercial Arbitration Rules (“AAA”) in New York City; or, alternatively, 

(b) 
international arbitration under the Rules of the International Chamber of Commerce (“ICC Rules”) or of the London Chamber of International Arbitration (“LCIA”), in either case in London; and

(II)
the governing law of the Master Agreement or GTCs would be New York law but that in certain cases (e.g., where the stipulated dispute resolution forum was changed to that referred to in Section 1D(I)(b) above) then the governing law may be the laws of England; and

(III)
in all cases, however, that either form of arbitration under Section 1D(I) above will be conducted in the English language; then

please would you answer the following questions.  

Questions
(a)
Would any Local Counterparty (public or private) be granted immunity from suit, attachment of assets or execution of judgements, either in the form of sovereign immunity or otherwise?

(b)
Please confirm that the agreement of a Local Counterparty to submit to the substantive law of the State of New York or the Laws of England and further to submit to either:

(i) 
AAA arbitration under the FAA to be held in New York City; or 

(ii) 
arbitration under either the ICC or LCIA Rules to be held in London, 

would be legally valid, binding and enforceable under the laws of Spain. 

(c)        (i) 
Would a Court in Spain enforce a judgment rendered by either (1) arbitrators in New York governed by the FAA and pursuant to the AAA Rules or (2) arbitrators in London pursuant to either the ICC or LCIA Rules?  

(ii)
Is there any possibility of the national or local courts of Spain challenging or otherwise intervening in relation to any award made by any such arbitral tribunal?  

(iii)
Would a party have any right to appeal to the courts in Spain in respect of an award made by either such body, or could it challenge the validity of the award? 

(d)
If an award of arbitrators pursuant to either form and location of arbitration as referred to in Section 1D(I) above is enforceable in the courts of Spain, would ECI experience any significant delays in such courts in seeking enforcement of such award?

E.
Events of Default, Insolvency and Early Termination
(a)
Assuming that no Bankruptcy Proceeding (as such term is defined in the Master Agreement / GTCs) or similar event occurred to a Local Counterparty, if Spanish law were the governing law of a Transaction(s) (rather than New York or English Law) with that Local Counterparty, would a court in Spain enforce the Early Termination provisions of Section [6] of the Master Agreement or GTCs (including, but not limited to, the set-off provisions thereof) against a Local Counterparty?

(b)
If the Master Agreement / GTCs (and their underlying Transactions) could be so terminated, would a court in Spain, applying Spanish law, give effect to the Early Termination Payment provisions of the Master Agreement / GTCs, without requiring some additional act or condition (e.g. judicial approval or a statement before a notary in order to effect a set-off)?

(c)
Would a court in Spain, applying Spanish law, enforce the said Early Termination and Early Termination Payment provisions of the Master Agreement / GTCs (including, but not limited to, the set-off provisions thereof) against a Local Counterparty after a Bankruptcy Proceeding has occurred to that Local Counterparty?  You may assume that ECI was not able to (or was able, but failed to) early terminate the Master Agreement / GTCs (and hence the underlying Transactions) before the Bankruptcy Proceeding.

(d)
To the extent that ECI could not early terminate the Master Agreement/GTCs (and hence the underlying Transactions) on the basis of a Bankruptcy Proceeding or similar event occurring to the Local Counterparty, if at the time of the Bankruptcy Proceeding occurring there were two Transactions between ECI and that Local Counterparty under either a Master Agreement or subject to the GTCs, one such Transaction having a balance in favour of ECI and the other Transaction having a balance in favour of Local Counterparty, would the representative of the estate of the Local Counterparty be able selectively to choose to continue the Transaction favourable to the Local Counterparty and terminate the other Transaction (i.e., is “cherry-picking” permitted)?

(e)
On the assumption that the Local Counterparty entering into Transactions with ECI was either:

(I)
incorporated in Spain but had a branch or other form of presence 
outside of Spain in another jurisdiction; or 

(II)
was incorporated outside of Spain but had a branch or other form of 
presence in Spain, 

and the Local Counterparty became subject to a Bankruptcy Proceeding, then, in either case (I) or (II), and in the event that an insolvency official was appointed both to the Local Counterparty in Spain and to its presence in the jurisdiction outside of Spain:

(i)
Would your answers to any of Section 1E(c) to (d), inclusive, above change in any manner?

(ii)
Does Spain have any bankruptcy treaties with any other countries and what is the effect of  such treaties?

(iii)
Would the insolvency of the Local Counterparty in Spain proceed without deference to, or being impacted in any manner by, any insolvency proceedings in any jurisdiction outside of Spain where the Local Counterparty also had a presence?

F.
Liquidated Damages provisions
If suit were brought in Spain by ECI to enforce the Liquidated Damages provisions of Section 3.5 of the Master Agreement / GTCs against the Local Counterparty, and the court in Spain applied the laws of Spain (either because the court did not enforce the choice of foreign law or because the parties elected for the laws of Spain to govern the Transactions) would those Liquidated Damages provisions be enforceable in all respects against the Local Counterparty?  Or would the court in Spain view such provisions as being unenforceable for being, for example, a penalty? 

G.
Foreign Exchange Controls and Usury
(a)
Transactions may require that payments be made in non-local currencies (e.g. United States Dollars) and delivered into Spain or a foreign jurisdiction.  To what extent are central bank approval or other foreign exchange controls in Spain applicable to payments made by either ECI or Local Counterparty to the other in respect of the Transactions?

(b)       (i)
Are there any usury laws in Spain which may apply to the Transactions and, to the extent that usury laws apply, what are the rate restrictions?  

(ii)
Are there any available exemptions?  

(iii)
If no exemptions exist, what are the consequences as to enforceability and penalties?

H.
Taxation
In respect of a Transaction, are there any taxes, duties or levies in Spain which would be imposed upon, and payable by, either the buyer or the seller under such Transaction (e.g., any sales or transactional taxes)?  Please answer this question from the alternative perspectives that either or both of ECI and the Local Counterparty is either (a) not incorporated in, nor has a branch or establishment in Spain or (b) is incorporated in, or has a branch or establishment in Spain.

I.
Miscellaneous
(a)
Are there any restrictions under local law in Spain that would apply to ECI’s marketing or solicitation efforts with respect to these Transactions?  If so, briefly describe.

(b)
Would any consumer protection laws apply to the Transactions even though ECI will not be dealing with private individuals in Spain?

(c)
Are there any other legal or regulatory issues under laws or regulations in Spain relating to the Transactions and / or the Master Agreement and / or the GTCs of which ECI should be made aware?

SECTION 2. - TRADING BANDWIDTH WITHOUT ACTUAL PHYSICAL DELIVERY
Introduction and explanation of closing-out Transactions before they go to physical delivery 

Note:
The rationale for this Section 2 of this Memorandum is to elucidate whether the closing-out of Transactions between ECI and Local Counterparties before delivery, with, simply, financial settlement between those parties, would make such Transactions subject to any form of financial services regulation in Spain.
Paragraphs A to [I], inclusive, of Section 1 above deal with the situation where, in a Transaction, a seller of Bandwidth (e.g. either ECI or the Local Counterparty) sells Bandwidth to a buyer (e.g., either the Local Counterparty or ECI) for ultimate physical delivery of such Bandwidth by that seller to that buyer.  It may also be the case however that that Transaction may not go to actual physical delivery as between ECI and the Local Counterparty but could be closed-out as between ECI and the Local Counterparty (with financial settlement only of amounts due between the parties) prior to the actual delivery date such that neither ECI nor Local Counterparty themselves have to make, or take, physical delivery of the Bandwidth originally contracted to be purchased and sold. Typically, this would be the case in any of the following scenarios:

(a)
ECI contracts to buy Bandwidth from an entity (such entity termed herein “A”) with the intention, at the time of contracting, of taking physical delivery of the Bandwidth from A on its proposed delivery date. Before ECI is due to take physical delivery of such Bandwidth from A, ECI contracts to sell the Bandwidth which it has agreed to purchase from A to a Local Counterparty, the intention being, at that time, for ECI to make physical delivery of that Bandwidth to that Local Counterparty.  At some stage before the Local Counterparty is due to take physical delivery of that Bandwidth from ECI, however, the Local Counterparty contracts to sell that Bandwidth to another entity (such other entity termed herein “B”), with the intention, at that time, of making physical delivery to B on the proposed delivery date.  On the delivery date, A physically delivers the Bandwidth directly to B – there is no physical delivery of Bandwidth, however, taken or made by either ECI or Local Counterparty.  ECI pays A for the Bandwidth which it contracted to purchase from A; Local Counterparty pays ECI for the Bandwidth which it contracted to purchase from ECI; B pays Local Counterparty for the Bandwidth which it contracted to purchase from the Local Counterparty.  Accordingly, there is only a financial settlement made in respect of the Transaction as between ECI and Local Counterparty.

(b)
The same series of Transactions as detailed in example (a) are entered into but wherever in that paragraph there is a reference to “ECI” read, in substitution thereof, “Local Counterparty”; and wherever there is a reference in that paragraph to “Local Counterparty” read, in substitution thereof, “ECI”.

(c)
ECI contracts to sell Bandwidth (which it has not yet purchased) to a Local Counterparty, with the intention, at the time of contracting, of making physical delivery of that Bandwidth, on the delivery date, to the Local Counterparty.  At some stage before physical delivery of that Bandwidth is due to occur, ECI contracts to buy equivalent Bandwidth from an entity (termed herein “A”) for intended physical delivery to the Local Counterparty to fulfil ECI’s commitments under its contract with the Local Counterparty. Before physical delivery of such Bandwidth is due to be made by ECI to the Local Counterparty, however, the Local Counterparty contracts to sell equivalent  Bandwidth to another entity (termed herein “B”) for intended physical delivery to B. On the due date for physical delivery of the Bandwidth, A delivers  Bandwidth directly to B – there is no physical delivery of Bandwidth, however, taken or made by either ECI or Local Counterparty.  Payment occurs amongst all the parties as in example (a) above.  Accordingly, there is only a financial settlement made in respect of the Transaction as between ECI and the Local Counterparty.

(d)
The same series of Transactions as detailed in example (c) above are entered into but wherever in that paragraph there is a reference to “ECI” read, in substitution thereof, “Local Counterparty”; and wherever there is a reference in that paragraph to “Local Counterparty” read, in substitution thereof, “ECI”.

The types of Transactions referenced above in this Section 2 between ECI and the Local Counterparty will be agreed to and documented in the same manner in all respects as stated in the introductory paragraphs of this Memorandum.  In addition, if ECI representatives visit Local Counterparties in Spain to advertise or market Bandwidth Transactions to them, such representatives may refer to this ability to close-out such Transactions as between ECI and Local Counterparty, and simply to make financial settlement of such Transactions as between themselves, as mentioned, rather than for ECI or Local Counterparty actually themselves to make / take physical delivery of the Bandwidth.

Questions
In respect of such ability to close-out Transactions before physical delivery, with the parties merely making financial settlement of balances payable between them, would any of your answers change to the questions raised in paragraphs A to I, inclusive, above of Section 1 (when answering this question please pay particular, but not exclusive, attention to the questions raised in Section 1A)?

SECTION 3. – ESTABLISHMENT OF POOLING POINTS AND CONNECTION OF TELECOMMUNICATIONS NETWORKS TO POOLING POINTS

A.
Establishment of Pooling Point in Spain by a Pooling Point Operator.
Introduction
It is envisaged that at same stage a Pooling Point may be established at a specific location in Spain (i.e., in a building at a specific address in Madrid).  Such Pooling Point would be owned and / or operated and / or administered by an entity which is termed herein a Pooling Point Developer.  Please note that the Pooling Point Developer may be a corporation(s) or partnership(s) but it/they would be a private entity(ies) rather than being a governmental or municipal entity(ies). 

Assumption
Assume when answering questions (a) to (d), inclusive, in this Section 3(A), that the Pooling Point Developer would not be incorporated in, nor have any branch or other form of presence in, Spain.

Questions
(a)
How would the establishment, ownership, operation or administration, of a Pooling Point fall to be examined and categorized under the telecoms regulatory regime in Spain?
(b)
Would any licences, permits, consents or other governmental or regulatory approvals (for example, in the form of telecommunications) licences be required to be obtained in Spain in order for the Pooling Point Developer to establish and/or own and/or operate and/or administer a Pooling Point in Spain?  If so, please describe:

(i)
which licences, permits, consents or other approvals are required, if any, and from whom they are required to be obtained for each of (a) the Pooling Point itself and (b) the Pooling Point Developer?; and

(ii)
if licences or permits would be required, which types of licences or permits would be applicable e.g., an individual licence, class licence or exemptions? and

(iii)
briefly describe the procedure and approximately how long it would take for the Pooling Point Developer to obtain any such licences, consents or approvals.

(c)
Which other elements of the telecoms regulatory regime in Spain would effect the establishment, ownership, operation or administration of a Pooling Point in Spain?  For example, are there provisions relating to the publication of prices, limitation on prices, access control (third party access), interconnection/interoperability or technical interfacing which would affect or apply to the establishment, ownership, operation or administration of a Pooling Point in Spain?

(d)
Would the Pooling Point Developer be subject to the rules and regulations of any regulatory body in Spain in respect of the establishment and /or ownership and/or operation and / or administration of the Pooling Point?  If so, please:

(i)
identify and describe the nature of the regulatory body concerned; 

(ii)
briefly describe the structure and composition of the regulatory body, including its powers and duties as they would relate to the ownership and / or establishment and / or operation and / or administration of the Pooling Point and/or the Pooling Point Developer; and 

(iii)
briefly describe the obligations of the Pooling Point Developer to such regulatory body (including, but not limited to, any obligation there may be upon the Pooling Point Developer to provide periodic reports or other information to such body relating to the Pooling Point Developer and/or the Pooling Point); and

(iv)
would your answers to any of the questions contained in Section 3A(a), (b), (c) or (d) change in any manner if the ownership, operation and administration of the Pooling Point are not done by one and the same entity.

(e)
A switching facility such as a Pooling Point is a highly attractive and effective interception point for law enforcement agencies wishing to ‘tap’ into calls (wiretapping).

           (i)
If a law enforcement agency in Spain was to make a properly constituted request to intercept telecoms traffic at a Pooling Point, would the Pooling Point Developer be required under the laws of Spain to comply with such request?

(ii)
If the party to whom the request is made is required to allow the interception as requested by the law enforcement agencies, what is the penalty for non-compliance?

(f)
Would any data protection laws apply to any data or other information flowing through the Pooling Point and, if so, how would such laws impact on the Pooling Point Developer?  Would the Pooling Point Developer be required to comply with such laws and, if so, how?

(g)
Would the Pooling Point Developer need to be incorporated in, or have a branch in, or otherwise be established or have a presence in Spain in order to establish and / or own and / or operate and / or administer the Pooling Point in Spain?  If so, please specify what type of entity(ies) the Pooling Point Developer would be required to establish in Spain.

(h)
In the event that the Pooling Point Developer did establish a type of entity(ies) in Spain (either voluntarily or pursuant to any requirement as you may mention in your answer to Section 3A(g)), in that regard would any of your answers to the questions set out in this Section 3A(a) to (f), inclusive, above change in any respect and, if so, how?   

B
Connection of a telecommunications network to the Pooling Point.
Introduction
As will be seen from the definition of Pooling Point, the Pooling Point would physically have connected to it various telecommunication networks, equipment, facilities or circuits (each a “Network”), each owned, leased or operated by various third parties (each such third party termed herein a “Network Operator”).  

Assumptions
When answering questions (a) to (f), inclusive, in this Section 3(B), please answer each question assuming:

(I)
the Network Operator is neither incorporated in, nor has a branch or other establishment or presence in Spain; and 

(II)
the Network Operator is incorporated in, or has a branch or other establishment in Spain; and

(III)
that the Pooling Point is located at a particular address in a city or town in Spain.

Questions
(a)        (i)
How would the connection of a Network to a Pooling Point in Spain fall to be examined or categorized under the telecoms regulatory regime in Spain?

(ii)
What forms of telecommunications licences would be required, if any, and how would these be obtained, in respect of the connection of a Network by a Network Operator to a Pooling Point in Spain and would these need to be obtained by either the Network Operator concerned and/or the Pooling Point Developer?

(iii)
Which type of licence would be applicable, if any, e.g., individual licence, class licence or exemption?

(b)
Which other elements of the telecoms regulatory regime in Spain would effect the connection of a Network by a Network Operator to a Pooling Point in Spain?  For example, are there provisions relating to the publication of prices, limitation on prices, access control (third party access), interconnection/interoperability or technical interfacing which would affect such connection of a Network by a Network Operator to a Pooling Point in Spain?

(c)        (i)
If different licences are necessary for those who operate Networks as opposed to those who merely provide services over those Networks in Spain, into which such category or categories would a Network Operator and and /or Pooling Point Developer fall in respect of the connection of a Network to a Pooling Point?

(ii)
Is the above position in Section 3B(c)(i) be altered, and if so how, if the ownership of the Network and the operation of it are not done by one and the same entity?

(d)
Would any other form of licences, permits, consents or other governmental approvals be required in Spain in order for a Network Operator to establish and/or own and/or operate a Network in Spain?  If so, please describe.

(e)
Would any other form of licences, permits, consents or other governmental approvals be required in Spain in order for a Network Operator to connect a Network owned or operated by it to a Pooling Point located in Spain?  If so, please describe. 

(f)
For each of the respective situations set out in questions (a) to (e) of this Section 3(B), would a Network Operator and/or a Pooling Point Developer be subject to the rules and regulations of any regulatory body in Spain?  If so, please describe.

(g)
Would a Network Operator need to be incorporated in, form a branch in, or otherwise be established or have a presence in Spain in order for a Network Operator to establish, own or operate a Network in Spain or for it to connect a Network owned or operated by it to a Pooling Point located in Spain?  If so, (i) please describe the type of entity concerned and (ii) please state whether any of your answers to the questions set out in paragraphs 3B(a) to (f), inclusive, would change, and if so, how, in the event that a Network Operator established such entity in Spain.

C.
Taxation
(a)
If your answer to Section 3A(g) above is no, nevertheless, would a Pooling Point Developer be deemed to have a branch or establishment in Spain so as to bring such Pooling Point Developer within the scope of taxation in Spain, by virtue of its establishment, ownership, operation or administration of a Pooling Point in Spain?

(b)
If a Pooling Point Developer is incorporated in, or has a branch or other establishment in Spain, or is deemed to be incorporated in or to have a branch or other establishment in Spain, would it be subject to any taxes, duties or levies in Spain in respect of the interconnection facilities between Networks provided by the Pooling Point Developer through the Pooling Point?  You may assume that the Pooling Point Developer will charge fees to parties for the provision of such interconnection facilities. 

(c)
If a Pooling Point Developer is not incorporated in, and does not have a branch or other establishment in Spain, nor is deemed to be incorporated in, or to have a branch or other establishment in Spain, would it be subject to any taxes, duties or levies in Spain payable in respect of the interconnection facilities between Networks  provided by the Pooling Point Developer through the Pooling Point? You may assume that the Pooling Point Developer will charge fees to parties for the provision of such interconnection facilities. 

(d)
If the answer to Section 3B(g) above is no, nevertheless, would a Network Operator be deemed to have a branch or establishment in Spain either by virtue of establishing, owning or operating a Network in Spain or by virtue of connecting a Network to a Pooling Point in Spain, so as to bring such Network Operator within the scope of taxation in Spain?

(e)
If a Network Operator is incorporated in or has a branch or other establishment in Spain, or is deemed to be incorporated in or to have a branch or other establishment in Spain, would it be subject to any taxes, duties or levies payable in Spain in respect of connection of a Network owned or operated by it to a Pooling Point in Spain?

(f)
If a Network Operator is not incorporated in, and does not have a branch or other establishment in Spain, nor is deemed to be incorporated in, or to have a branch or other establishment in Spain, would it be subject to any taxes, duties or levies payable in Spain in respect of the connection of a Network owned or operated by it to a Pooling Point in Spain?

SECTION 4. - TRANSACTIONS OVER A SEGMENT BETWEEN POOLING POINTS, EITHER OR BOTH OF WHICH MAY BE LOCATED IN SPAIN.
Assumptions
You will note that in Sections 1 and 2 of this Questionnaire, you were asked to answer the questions in those Sections assuming that the Segment which is the subject of a Transaction is between specific addresses each of which is located outside of Spain.

Assume now, for the purposes of this Section 4, that the Segment which is the subject of a Transaction (as referred to in Section 1 of this Memorandum) is between either:

(I)
a Pooling Point located outside of Spain (e.g., in New York City) and a Pooling Point located in Spain (e.g., in Madrid); or 

(II)
Pooling Points, each of which is located in Spain (e.g., one is in Madrid, the other is in Barcelona); and

(III)
 that one of two scenarios exists:


(a)
in the first instance, that neither of the buyer and seller in respect of such Transaction is incorporated in, or has a branch or other establishment in Spain, nor is deemed to have a branch or other establishment or presence in Spain; and 


(b)
secondly, that either or both of the buyer and seller in respect of such Transaction is incorporated in, or has a branch or other establishment in Spain.

Questions
(a)
In respect of each of the various permutations set out in paragraph (I) and (II) and (III)(a) and (III)(b) of this Section 4, respectively, would your answers to any of the questions set out in Section 1 and 2 of this Memorandum change in any respect and, if so, how?  Please describe.

(b)
Does the telecoms licensing regime in Spain distinguish, in any respect, between domestic operations and operations involving other territories and, if so, how?

� 	"Territorial Public Administrations" comprise the General State Administration, the Administrations of the seventeen Autonomous Communities and the local entities.  "Institutional Public Administrations" are created by territorial Public Administrations for the purpose of managing a specific public service or pursuing a specific public aim.


� The income to be obtained by ECI on the bandwidth trading would have to be regarded as “business profits”.


� Judgement 166/1998


� 	However, there are several requirements which are applicable to all States, for example in relation to the documents which the parties must submit to the national courts.  These requirements are stipulated in Article 4 of the New York Convention.
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