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Thanks for sharing the draft with me.  In general, I think it is well written.  I have a few comments:

1.
P. 5, Petition for Review, para. 5.  The date of 1996 should be changed to 1998.  While AB 1890 was passed in 1996, the right of direct access did not begin until March 31, 1998.

2.
P. 7, Petition for Review, para. 12.  Here and elsewhere, you refer to the impact on pre-July 1, 2001 contracts as “termination on their first anniversary”.  It may not be clear to the court what you mean by “first anniversary”.  Some might think it was the first calendar year.  So, I suggest you either add a footnote or use a clearer explanation.  You might state: “terminate after their initial term (e.g., the CPUC has retroactively voided all contract extensions).”

3.
P. 7, Petition, para. 15.  UC/CSU filed comments on August 31 as well and can be added to your list.  (Sue, I’ll have my secretary email you the comments.)

4.
P. 15, P&As, second para on page: You might want to add the phrase “as of March 31, 1998” at the end of the first sentence, to clarify the difference between the date of the enactment of AB 1890 and the beginning of direct access.

5. 
P. 23, P&As, subsection (d), regarding significant or legitimate public purpose.  The first sentence has a quote but no cited source.  Given that this exception to the prohibition on contract impairment will be the core of the CPUC’s defense, I would try to expand this section of the brief. 

Has the CPUC stated any public policy reason in the draft decisions? If not, I suggest you state that as the first point.  If the CPUC has given a public policy decision, then I would acknowledge it, quote the reason directly and refute it.  In other words, I’d try to focus specifically on what the CPUC says in its official documents.  Otherwise, the brief seems to be speculation as to what the CPUC might have said or should have said.

On p. 24 (line 8), the brief states that the CPUC has failed to consider that the incremental costs re DA power demand can be avoided by allowing DA customers  to use the DA contracts.  The problem with this type of argument is that it forces the court to get into the heads of the CPUC and decide what the CPUC considered.  How do you know the Commissioners didn’t consider this fact?

The discussion on energy conservation and its impact on utility purchases is interesting.  However, the closing on p. 25 is a disaster – that if the State believes the revenues outweigh the costs, the State should do away with programs like conservation that reduce revenues.  Did you review the CPUC’s ERAM mechanism (that eliminates the linkage between utility revenues and conservation impacts) to make sure this argument is in fact true? If you did, I’d explain why ERAM isn’t an issue in a footnote. And, do you really want to present the court with such an anti-conservation approach as a first impression of the plaintiffs? 

6.
ALJ Barnett’s draft decision states the CPUC is not holding hearings because no party has identified any material factual issues that require a hearing.  I suggest the brief take this claim on directly and give 3-4 cites – from specific CPUC filings – that show there are material factual issues and that if the facts are as alleged by the plaintiffs, this would likely eliminate the factual basis for the decisions.  Otherwise, have you justified asking for hearings?

7.
One of the Sept. 5 draft decisions would suspend the right to enter into new contracts as of the date of the CPUC decision and put off the effect on existing contracts, including renewals, for a later part of the case.  If the CPUC adopts that decision, will you still file the complaint? 

8.
If the CPUC decision prohibits honoring the extensions, I suggest you add a section focusing on this matter.  First, the CPUC has no factual record at all regarding the scope of the extensions at issue or their possible impact on state revenues and the bond sale.  Second, the current DA contracts presumably expire on various dates and the extensions are for varying periods as well.  Assume there is a DA customer that has a contract with an initial term to 2002.  Assume another customer has a contract with an initial term to 2001 and a valid extension to 2002.  What is the basis for allowing the first customer to have DA to 2002 but not the second?  In other words, I’d give the court some concrete examples of how arbitrary the approach on extension is.  You might also add in language re the difficulty of the CPUC enforcing the prohibition since it involves getting private, confidential contracts between non-CPUC regulated parties.

I hope these thoughts help.
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