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FOR IMMEDIATE RELEASE

August 29, 2001
MEDIA STATEMENT

Patently Unconstitutional: Latest Draft Orders by CPUC Invite Legal Fight Which Could Further Delay Bond Sale

The following statement was released today by the Alliance for Retail Energy Markets (AReM):

The Alliance for Retail Energy Markets is strongly opposed to the California Public Utilities Commission (CPUC) August 27 draft order retroactively suspending direct access, or retail choice, effective July 1, 2001.  AReM understands this decision to be an illegal act under the U.S. Constitution to abrogate existing contracts and will bring immediate legal action if it is enacted.

Retroactive abrogation of contracts violates Section 10 of Article I of the United States Constitution, which provides in part that, “No State shall . . .  pass any … Law impairing the Obligation of Contracts . . .”  In addition, the Fifth Amendment Takings Clause provides that, “nor shall private property be taken for public use, without just compensation…” Case law on these provisions of the Constitution supports AReM’s opposition.

AReM will also seek immediate injunctive relief to prevent the application of any CPUC action that would retroactively affect direct access contracts. AReM believes such action would constitute a significant economic burden on existing contracts, in violation of both the Contracts Clause and the Takings Clause.


AReM has crafted legislative language that ensures the future of direct access without endangering the sale of energy revenue bonds to repay the General Fund.  We urge the CPUC to consider the filing, submitted jointly by AReM and the Western Power Trading Forum to the CPUC, which provides a blueprint for workable direct access in the future and is supported by numerous filing participants. We remain willing to work with all parties to craft legislative and regulatory decisions that meet both of these goals.

AReM also takes issue with the CPUC statement that its June 15, 2001 draft decision served as adequate notification to market participants that direct access would be suspended effective July 1, 2001.  In fact, the CPUC postponed action on that draft order and since then has issued two additional draft decisions which conflict with the first.  How are market participants to know which of its draft decisions the PUC takes most seriously?  A chronology follows: 

· 6-15-01 -- Draft decision setting the date of suspension as 7-1-01 mailed for comment to parties


· 6-27-01 -- CPUC postpones action on the draft decision.


· 8-15-01 -- Draft ALJ decision released specifying suspension of direct access for those who have not entered into written DA contracts by September 1, 2001.

· Draft decision set for vote at Commission meeting on 8-23-01.

· 8-21-01 – President Lynch delays the vote until 9-6-01 “to consider the volume and scope of comments.”

· 8-27-01 – New draft decision released with a retroactive suspension date of July 1, 2001.

# # #

Alliance for Retail Energy Markets (AReM) is a coalition whose member companies serve nearly all of the California customers who have chosen a competitive energy provider instead of their traditional utility provider.   
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