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July 25, 2000

Eric Saltmarsh, Esq.

California Electricity Oversight Board

770 L Street, Suite 1250

Sacramento, CA 95814

RE:
California Electricity Oversight Board subpoena dated July 21, 2000



Dear Mr. Saltmarsh:

The California Independent System Operator (ISO) provides the information attached in response to a subpoena by the Electricity Oversight Board (EOB) served on the ISO on Friday July 21.  

The ISO is providing all the information requested by the EOB excluding three types of documents discussed below.  The ISO is hopeful that outstanding issues as to these types of documents can be resolved expeditiously.

Type 1: Confidential information.  On Friday July 21, the EOB provided in addition to the subpoena a letter with your opinions as to confidential treatment of certain information.  You requested additional information as to certain documents.  On July 24, the ISO forwarded to you a letter with further information supporting our request for confidential treatment of data requested in requests numbered (6), (9), and (19).  The ISO is withholding this information pending a response from you to our letter.  

Type 2: Information subject to the attorney-client privilege.  In reviewing internal documents requested in data requests numbered 12 and 13, we have determined that a number of documents are subject to the attorney client privilege.  The documents subject to privilege are listed in the attached log.

Type 3:  Otherwise confidential internal ISO documents.  The EOB July 21 letter invited the ISO to provide further justification for its request that certain information be treated confidentially.  As to a number of internal documents responsive to data requests (12) and (13), the ISO provides additional justification for confidential treatment below.  The ISO is withholding the documents pending a response from the EOB to the arguments set forth herein.

The documents in question are preliminary internal drafts developed by ISO staff in the context of the ISO decision-making process.  Documents of this kind developed by public entities are subject to the deliberative process privilege.  The ISO recognizes that it is not a public entity.  However, ISO management must routinely develop important policy recommendations as to significant matters affecting California’s electric industry, usually for presentation to the ISO Governing Board.  In this context, the ISO believes that the policy reasons for affording public entities a deliberative process exemption apply to the ISO.  As with a public entity, it would be contrary to the public interest to discourage candid discussion within the decision making process of the ISO.  See California First Amendment Coalition v. Superior Court, 67 Cal. App. 4th 159, 170 (1998).  

If the EOB determines that the deliberative process privilege cannot be applied to the ISO, the ISO argues in the alternative that the documents should be afforded confidential treatment by the EOB as sensitive business information.  In determining whether to grant confidential treatment to sensitive business information it is important to balance competing factors, including the purpose of the information sought, the effect that disclosure will have on the parties, the nature of the objections urged by the party resisting disclosure, and ability to grant partial disclosure, disclosure in another form, or disclosure only in the event that the party seeking the information undertakes certain specified burdens which appear just under the circumstances . . . .”  See Hoffman Corp. V. Superior Court, 172  Cal. App. 3d 357, 358 (1985).  In this case, the ISO considers that the EOB can undertake a full investigation while maintaining the confidentiality of preliminary internal ISO drafts, and thus without having an adverse impact on the candor of preliminary internal ISO discussions on significant policy issues.  

The ISO looks forward to hearing back from the EOB as to outstanding types of information and stands ready to answer any further questions posed by the EOB as it reviews the data it is receiving today.

Sincerely,

Jeanne M. Sole

Regulatory Counsel
California Independent 


System Operator
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