	
	
	IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL CIRCUIT IN AND FOR BROWARD COUNTY, FLORIDA 

GENERAL CIVIL DIVISION 



	
	
	CASE NO. 01-012055

	CITY OF COCONUT CREEK, a Florida municipal corporation, 

Plaintiff,

v.

CITY OF DEERFIELD BEACH, a Florida municipal corporation

Defendant.


	)

)

)

)

)

)

)

)

)

)

)

)

)

)
	DEERFIELD BEACH ENERGY CENTER’S MOTION TO INTERVENE


DEERFIELD BEACH ENERGY CENTER, LLC (“DBEC”), through undersigned counsel and pursuant to Rule 1.230 of the Florida Rules of Civil Procedure, hereby respectfully moves this Honorable Court for the entry of an order allowing it to intervene in this action, and in support thereof, DBEC states:
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.
DBEC applied for and was granted, following a public hearing, site plan approval for construction of an energy plant within the city limits of the City of Deerfield Beach.
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.
Through this recently filed lawsuit, the neighboring City of Coconut Creek seeks to invalidate and revoke Deerfield Beach’s approval of DBEC’s site plan.  Thus, DBEC’s approved site plan application is not only the subject matter of this lawsuit but also is directly at issue herein. 
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.
Specifically, in Count I of the Complaint  --  “Petition For Writ of Certiorari”  --  Plaintiff City of Coconut Creek purportedly alleges that the decision by Defendant City of Deerfield Beach to grant DBEC’s site plan is not consistent with the Broward County Land Use Plan or the Deerfield Beach Land Use Plan.  In Count II of the Complaint, Plaintiff seeks a mandatory permanent injunction “to have the Deerfield Beach Development Review Committee’s approval of the site plan for the Deerfield Beach Energy Center reversed.”  Complaint, ¶25 (emphasis supplied).  In Count III of its Complaint, Plaintiff seeks the Court to declare invalid Deerfield Beach’s approved site plan application.  Complaint, ¶38.
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.
The law on intervention is clear:

[a]nyone claiming an interest in pending litigation may at any time be permitted to assert a right by intervention….

See Rule 1.230, Fla. R. Civ. P. (emphasis supplied).
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.
The often-cited test applied by Florida courts to determine what interest entitles a party to intervene is as follows:

[t]he interest which will entitle a person to intervene…must be in the matter in litigation, and of such a direct and immediate character that the intervenor will either gain or lose by the direct legal operation and effect of the judgment.  In other words, the interest must be that created by a claim to the demand in suit or some part thereof, or a claim to, or lien upon, the property or some part thereof, which is the subject of litigation.

Union Central Life Insurance Company v. Carlisle, etc., 593 So. 2d 505, 507 (Fla. 1992), (citing Morgareidge v. Howey, 78 So. 14, 15 (Fla. 1918)).
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.
By virtue of Plaintiff’s requested relief, DBEC has a direct, immediate interest in this litigation such that it will either gain or lose by the direct legal operation and effect of any judgment that may be entered in this action.  Therefore, this Court must permit it to intervene.
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.
Under the applicable test, Florida courts liberally permit intervention.  National Wildlife Federation, Inc. v. J.T. Glisson, 531 So. 2d 996, 998 (Fla. 1st DCA 1988) (state wildlife groups permitted to intervene in suit challenging county zoning amendment which limited further development of area); Coral Bay Property Owners Association v. City of Coral Gables, 305 So. 2d 853 (Fla. 3d DCA 1974) ( where a special use zoning ordinance is alleged to merely affect surrounding property owners, such affected property owners are permitted to intervene in a suit between the grantee of the special use zoning ordinance and the city to determine the extent of the grantee’s rights thereunder).
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.
In this case, DBEC’s granted site plan application is directly at issue, thereby necessitating DBEC’s intervention and making DBEC an indispensable party to this litigation.  See Sarasota County v. Stanton Investment Company of Missouri, 283 So. 2d 152 (Fla. 2d DCA 1973).  In Stanton, a 99-year lessee of certain property, acting as the property owner’s authorized agent, applied for and was granted a temporary use permit for the subject property.  Contesting the validity of the lessee’s authority to act as its agent, the property owner brought suit against the city, seeking an injunction to invalidate and revoke the application.  Finding that the lessee was an indispensable party to the litigation, the court held:

[t]here can be little doubt that by its ruling the trial court necessarily affected the permit rights granted [to the lessee] to use the subject property. We think in all fairness [the lessee] should have had the opportunity to present its case in court and, therefore, should have been joined in the case as a necessary and indispensable party.

Id. at 154.
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.
As the present holder of the approved site plan application that the Plaintiff now seeks to invalidate through the instant lawsuit, DBEC is directly affected by, and is entitled to be heard as to, the substantive issues involved in this litigation.

WHEREFORE, DEERFIELD BEACH ENERGY CENTER, LLC respectfully requests that this Court enter an order pursuant to Rule 1.230, Fla. R. Civ. P., permitting it to intervene in this lawsuit, and requests such other and further relief as this Court deems just and proper.

Respectfully submitted,

GREENBERG TRAURIG, P.A.

Attorneys for Intervenor

DEERFIELD BEACH ENERGY CENTER, LLC

515 East Las Olas Boulevard

Suite 1500

Ft. Lauderdale, Florida 33301

Telephone: (954) 765-0500

Telefax:
(954) 765-1477

By:

JEFFREY GILBERT

Florida Bar No. 375411

ELLIOT H. SCHERKER

Florida Bar No. 202304

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing was served by Telefax and U.S. Mail upon: Nancy A. Cousins, Esq., Assistant City Attorney, City of Coconut Creek, 4800 West Copans Road, Coconut Creek, Florida 33063; and Andrew S. Maurodis, Esq., 150 North East 2nd Avenue, Deerfield Beach, Florida 33441 , this _____ day of July, 2001.
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