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This memorandum briefly addresses the nature of the proceedings, the parties, and the applicable provisions of Florida law with respect to the Complaint filed by the City of Coconut Creek on July 13, 2001, challenging the Deerfield Beach DRC approval of the Deerfield Beach Energy Center Site Plan.

The Parties


Coconut Creek has filed a three-count Complaint in Broward County Circuit Court against the City of Deerfield Beach.  Neither Enron nor Deerfield Beach Energy Center is named as a party defendant.  The Circuit Court is a court of general jurisdiction under Florida law with authority to hear original actions for damages and injunctive relief.  The Circuit Court, as set forth below, also has appellate jurisdiction over quasi-judicial rulings by local administrative tribunals, such as the Deerfield Beach DRC.

The Complaint


Count I of the Complaint seeks certiorari review of the DRC approval, Count II seeks injunctive relief against Deerfield Beach, and Count III seeks declaratory relief.  The relief requested in each Count seeks to overturn the DRC’s approval.

Motion To Intervene


Enron has authorized us to move to intervene into the lawsuit, which will give us party status.  As discussed, intervention is critical to protect Enron’s interests and it will provide us with the best opportunity to work with the City Attorney of Deerfield Beach to protect those interests.  Today we met with the City Attorney, who welcomed our seeking intervention.  We plan to contact the City Attorney for Coconut Creek to determine if she will agree to the intervention without the need for filing the motion.  If we do not receive agreement, then we will file the motion early next week, and obtain a hearing time as soon as possible.  We checked today with the Court’s judicial assistant, who informed us that the Judge is in Chambers through the end of August, without any suspension of the Court’s motion calendar through that time.


Under Florida law, intervention in this case should be granted to Enron, the successful applicant before the DRC, because Enron’s development rights are the subject matter of the action.  In the unlikely event that intervention is denied, the denial would be reviewable on appeal.  In our experience, the courts are open to allowing the holders of development rights to participate in defending the approval

The Motion to Dismiss


The Complaint appears to be subject to a motion to dismiss, on several grounds.  Based on our productive discussions with the City Attorney, we plan to take the lead in preparing the motion to dismiss, but the strategy we have developed includes having the motion filed by the City Attorney, with us filing a joinder to the motion.  We believe this positions the motion in the best light possible.


First, the “certiorari” claim in Count I is improperly pled and presented.  Florida law requires that appellate review of final quasi-judicial administrative action by a municipal tribunal be instituted by a petition for writ of certiorari, which petition is required to set forth the entire legal argument in support of the challenge to the administrative action.  Certiorari may not be brought as an original action, which is what Coconut Creek has done.  The petition also must be accompanied by a complete appendix, containing all pertinent papers and the transcript of the quasi-judicial hearing.  The appropriate relief on a motion to dismiss the certiorari count is to dismiss the complaint, transfer the cause to the appellate division of the circuit court, and give the plaintiff a set period of time (usually 10 days) to file a rule-compliant certiorari petition – failing which the dismissal becomes final  The course of proceedings on certiorari  is set forth in the next section.


Counts II and III for injunctive and declaratory relief, as pled, should be subject to dismissal because the only means of challenging a quasi-judicial administrative decision, except on the basis of its inconsistency with the Comprehensive Plan, is a certiorari petition.  Although it has been explained to us that the City of Coconut Creek may have intended to plead a claim of inconsistency with the Broward County Comprehensive Plan, the Complaint does not actually allege such a claim.


Under Section 163.3215, Florida Statutes (2000), an aggrieved party may bring an independent action to challenge a local government’s quasi-judicial land use decision on the ground that the decision is inconsistent with the local government’s comprehensive plan.  While Coconut Creek cites Section 163.3215 in Count II, that Count has not been properly pled as an action under Section 163.3215 because: (i) it asserts that the comprehensive plan designation is incorrect rather than that the decision is inconsistent with the comprehensive plan; (ii) it fails to include allegations that the City has complied with the prerequisites to filing an action under Section 163.3215, which include filing a verified complaint with the City and then waiting 30 days to file the Section 163.3215 claim; and (iii) it includes matters unrelated to the consistency of the administrative decision with the comprehensive plan.  It is possible that the Complaint could be redrafted to allege a facially-valid Section 163.3215 claim, but we will move to dismiss the present Complaint iteration and place the burden on Coconut Creek to explain and/or redraft that count.  A properly pled claim under Section 163.3215 may include a claim for injunctive relief.

Certiorari Review


Our overall goal in this stage of the litigation is to reshape expeditiously this case into a certiorari review.  In Florida, appellate review of quasi-judicial decisions of local governmental tribunals is conducted through common-law certiorari, rather than an appeal.  In general, however, the burdens, presumptions and procedures are similar to ordinary appellate review.  


On certiorari, as opposed to an original action, the standard of review is very stringent, with the court limited to determining whether (i) the parties were accorded due process of law, (ii) the administrative tribunal applied the correct rule of law, and (iii) the decision of the administrative tribunal is supported by competent substantial evidence.  As to the last inquiry, the only question is whether there is competent substantial evidence to support the administrative tribunal’s decision, and the existence of contrary evidence – even if that evidence fairly may be described as competent and substantial – is irrelevant.  Also, because certiorari review is appellate in nature, the party seeking review must have either preserved the points that are raised in the petition by having objected on those grounds in the proceedings before the administrative tribunal.


If we are successful in obtaining an order from the Court directing Coconut Creek to file a proper certiorari petition, and if such a petition were to be filed timely, Florida law requires the Court to make a preliminary determination whether the petition states a cognizable claim for relief and, upon making such a determination, to issue a rule to show cause to the opposing parties, directing that a response be filed.  In practice, such orders issue as a matter of course; if, however, Coconut Creek were to file an insufficient petition, e.g., one that is not accompanied by a complete record of the proceedings, then we should consider moving to dismiss ahead of a determination by the Court whether to issue an order to show cause.


We believe that, under the practice of the Broward County Circuit Court, the matter will remain before Judge Stafford, the judge to whom the Complaint was assigned, even if Coconut Creek files a certiorari petition..  Sitting as a single judge in his appellate capacity, Judge Stafford will hear and ultimately decide the merits of the petition.  We intend to move to expedite the certiorari proceedings and will make every effort to move the case to final disposition as quickly as possible, subject to the judge’s calendar.


Please contact us if any further information is required.
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