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The Purchase Agreement among NSM, ECT Securities, and others provides that NSM will indemnify ECT against any claims under the federal securities laws or otherwise based upon any alleged misrepresentations or omissions in the NSM offering documents, as well as against attorneys fees incurred in defense of such claims.  The Purchase Agreement further provides that it is governed by the laws of the State of New York (without regard for principles of choice of law.)

ECT, along with others, has been sued by investors in NSM bonds in two actions in California state court for alleged violations of  provisions of California statutory securities law, common law negligent misrepresentation, and common law fraud.  Additional suits have been brought outside California under both federal and state law against defendants other than ECT.  ECT could still be sued in the future (a) by additional investors for alleged violations of federal and/or state statutory securities laws and/or for various state common law claims and (b) by other defendants in the California cases, and/or other cases, for contribution to any judgments rendered against such defendants.

ECT has filed a claim in NSM's bankruptcy in Thailand for contractual indemnification under the Purchase Agreement with respect to the existing investor claims pending against ECT in California and any possible future claims by investors or other defendants.  The claim was prepared by Linklaters in Thailand on the basis of written and oral information supplied by Enron and Milbank.  We have never seen the actual claim that was filed.  Apparently some Thai bankruptcy official is now objecting to ECT's claim on the ground that the Purchase Agreement is governed by "U.S." law and that contractual securities indemnification provisions are not enforceable under U.S. law.  We have been asked to prepare a memorandum arguing that the contractual indemnification provision in the Purchase Agreement is enforceable by ECT against NSM.

While we should consider the matter further, it is highly likely that the question of enforceability is governed by New York law, not "U.S." law, except to the extent that a future suit might be brought under federal securities laws, in which case the hostility of federal law to contractual securities indemnification provisions would override New York law, even if New York law were otherwise favorable to enforceability.

To the extent that the contractual indemnification provision in the Purchase Agreement is not enforceable by ECT against NSM, a further question should be addressed:  Apart from contractual indemnification, is ECT entitled to contribution from NSM (based on either relative fault or a pro rata allocation) for a portion of any judgment that ECT may incur in existing or future actions against ECT by investors in NSM?  (ETC's actual claim in the Thai bankruptcy may not include contribution under applicable state and federal law, but I think we should address it in our memorandum, because the law is very favorable, even federal law.)  While we should consider the matter further, it is highly likely that this question is governed, not by New York law, but rather by the law (state or federal) that governs the underlying substantive claims that are asserted against ECT (or possibly the law of the forum).  Currently all claims asserted against ECT are brought under California law and are in California Courts; California law would govern contribution with respect to such claims.  However, future suits could be brought under laws of other states or under the federal securities laws, and the law of such states or federal law would then govern contribution. 

We need to conduct the following research:

1. What law governs the enforceability of the contractual indemnification provision in the Purchase Agreement with respect to underlying claims based on state law?

2. If New York law governs, are contractual indemnification provisions against claims under California statutory securities laws and common law negligent misrepresentation and fraud enforceable under New York law (bearing in mind that New York courts might look to federal law for guidance with respect to enforceability as to some or all of the four claims asserted against ECT)?

3. Confirm that contractual indemnification provisions against claims brought under the federal securities are unenforceable as a matter of federal law.

4. What law governs the availability of (non-contractual) contribution from other wrong-doers with respect to underlying claims under state statutory and common law and the federal securities laws

5. What is California law concerning the availability of (non-contractual) contribution from other wrong-doers in claims under California statutory securities laws and common law misrepresentation and fraud?  (See American Motor Cycle, Chase brief)

6. Confirm that federal law concerning the availability of (non-contractual) contribution from other wrong-doers in claims under the federal securities is favorable?  (See Music Peeler)

� For purposes of our memorandum, I would avoid addressing what forum a claim for contribution would be brought in. Any claim for contribution would theoretically have to be brought in a separate follow-on lawsuit, since NSM is not a party to any of the existing suits and probably could not be added now.  In point of fact a claim for contribution can probably be brought only in NSM's bankruptcy in Thailand.  God knows what law would govern contribution in that context.
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