[image: image1.png]BROBECK
PHLEGER &

HARRISON
LLP

ATTORNEYS AT LAW




MEMORANDUM

TO:
Gary S. Fergus

FROM:
Peter P. Meringolo

SUBJECT:
November 9, 2000 Hearing before FERC 

DATE:
November 20, 2000

You requested that I review the transcript of the November 9, 2000 FERC hearing to see if there is any indication about the intent of California to bring a lawsuit or undertake an investigation as a result of the prices of wholesale electricity.    

I reviewed the comments from Panel 3, which consisted of Governor Gray Davis, Loretta Lynch (President, CPUC), Michael Kahn (Chairman, California Electricity Oversight Board) , William Keese (Chairman, California Energy Commission), Debra Bowen (Chairwoman, California State Energy, Utilities and Communications Committee), Senator Steve Peace, and Supervisor Diane Jacob (Chairwoman of the San Diego County Board of Supervisors).  See pp. 157-239.  

Below are the relevant comments from these panelists.  

Governor Gray Davis.  Governor Davis appears by video.  Although he does not explicitly mention a lawsuit or investigation, his comments are consistent with his previous statements:  “Billions of dollars more—billions—were spent this summer for merely the same amount of electricity used just one year before.  And the newspapers are filled with reports of exorbitant profits reaped by merchant generators and marketeers.  Now they may feel an obligation to collect every dollar possible for their shareholders, but I have an obligation to the citizens of California to protect them from price gouging.”  See p. 158:8-16.

Senator Steve Peace.  Senator Peace continues to target marketers.  For example, he states:  “[Y]ou are the surrogate, and you are the only surrogate to assure that the marketers whose fiduciary responsibility to their stockholders is to make as much money as they can, to push the envelope of the market to find where the edge of the rules are.  They cannot do their job well for their stockholders unless you vigorously enforce the boundaries of the market.”  See pp. 177:22-178:4.

Senator Peace envisions litigation between the generators/ marketers and FERC.  In order for such litigation to happen, Senator Peace encourages FERC to “act retroactively.”  

If you act retroactively, how would you determine what the rate is and what is—this is going to end up in a lawsuit no matter.  FERC’s going to be sued.  The question is, who initiates the lawsuit?  The generators, the markets, the customers?  I would hope you would act retroactively and allow yourself to be sued by the generators and the marketers, rather than the customers that I believe the law obligates you to protect.  And I think that’s in everybody’s interest to be protecting the evolution of a market.  

See p. 211:12-22.  

Diane Jacob, Chairwoman of the San Diego County Board of Supervisors.  Ms. Jacobs’ comments resonate with antitrust allegations.  

For example, Ms. Jacob states that “We are still having unjust and unreasonable rates, and I would like to [sic] what is occurring in San Diego as white collar crime and no less.”  See p. 179:22-24.  

Ms. Jacob suggests that FERC should “continue or expand your investigation into market power abuse through collaboration with other ongoing investigations such as the California State Attorney General, the PX and the ISO to determine the extent of market power abuse during the summer months.  And we believe there has been quite a bit.”  See p. 182:6-11.  

Ms. Jacob further comments that 

I think the issue here is excessive profits versus reasonable profits.  And if you look at the what I consider outrageously excessive profits by generators on the California market—I do have a chart with me if you care to see it—they are outrageous.  It is clear if you look at the rate chart that I have submitted, which is just one example in San Diego, but of what is going on in California, you’ll see that relationship.  I don’t think there is any requirement of an expectation for excessive profits; only reasonable profits.  And I think that is the main issue and that’s the test:  Reasonable profits.  Not excessive profits.   

See p. 218:4-16.
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