SEC. 407. MARKET-BASED RATES.

(a) APPROVAL OF MARKET-BASED RATES. – Section 205 of the Federal Power Act (16 U.S.C. 824d) is further amended by adding at the end the following:

“(h) The Commission may determine a market-based rate for the sale of electric energy subject to the jurisdiction of the Commission to be just and reasonable only if the Commission finds that – 

    “(1) the seller and its affiliates do not have, or have

    adequately mitigated, market power in the generation and

    transmission of electric energy; and

     (2) at the time the rate is agreed upon by the parties, 

     the market for which delivery is intended has not been 

     found by the Commission to be insufficiently competitive, 

     pursuant to rules to be adopted by the Commission 

     under subsection (i) hereof;

(i) Not later than one year after the date of enactment of 

the Electric Restructuring Act of 2001, after notice and opportunity for public comment, the Commission may issue rules delineating relevant wholesale power supply markets, prescribing the standards for determining whether each such market is sufficiently competitive so that market-based rates may be deemed just and reasonable, and providing procedures for the review of the competitiveness of such markets upon complaint or upon the Commission’s own motion.   

