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2001 ISDA MASTER AGREEMENT PROTOCOL

published on [

], 2001

by the International Swaps and Derivatives Association, Inc.

The International Swaps and Derivatives Association, Inc. (“ISDA”) has published this 2001 ISDA Master Agreement Protocol (this “Protocol”) to enable the parties to an ISDA Master Agreement (Multicurrency—Cross Border) or an ISDA Master Agreement (Local Currency—Single Jurisdiction) (each an “ISDA Master Agreement”) to amend that ISDA Master Agreement to effect certain amendments to such ISDA Master Agreement. 

Accordingly, a party to an ISDA Master Agreement may adhere to this Protocol and be bound by its terms by completing and delivering a letter substantially in the form of Exhibit 1 to this Protocol (an “Adherence Letter”) to ISDA, as agent, as set forth below.

1.
Amendments

(a) 
By adhering to this Protocol in the manner set forth in Section 2 below, a party (an “Adhering Party”) to an ISDA Master Agreement may effect one or more amendments to each such ISDA Master Agreement between it and any other Adhering Party, in each case on the terms and subject to the conditions set forth in this Protocol and the relevant Adherence Letter.

(b) 
The amendments provided for in this Protocol are set forth in Annexes 1-14, and each Adhering Party may specify in its Adherence Letter its preference that one or more of these Annexes are applicable.  Each party may specify in its Adherence Letter whether or not its adherence to any Annex will operate so as to supercede any alteration, modification or amendment to the standard language of the ISDA Master Agreement of the relevant provision previously agreed to by it in its existing ISDA Master Agreements.  In the case of Annex 9, relating to Illegality and Force Majeure, such supercession would, if made applicable, cause the Force Majeure provisions of Annex 9 to supercede any impossibility provision or other provision which is in substance an impossibility provision, whether or not referred to specifically as such, contained in the ISDA Master Agreement.   In the event that a party fails to specify whether or not such supercession will be applicable in regard to any Annex, the party will be deemed to have elected to make such supercession inapplicable in regard to any such Annex.
[(c)
Each Adhering Party may also specify in its Adherence Letter its preference that Annex 7, although otherwise specified as applicable, is not applicable, will not apply to ISDA Master Agreements entered into by it with  counterparties incorporated in designated jurisdictions, including any of the territories and possessions of those jurisdictions (“Excluded Jurisdictions”) whether or not acting out of, or permitted to act out of, an office in the Excluded Jurisdiction for the purposes of an ISDA Master Agreement..

(d) 
In respect of any ISDA Master Agreement between two Adhering Parties where both Adhering Parties have specified a preference that all the Annexes are applicable:

(i)
if neither Adhering Party is organised or incorporated in a jurisdiction designated by the other in its Adherence Letter as an Excluded Jurisdiction, that ISDA Master Agreement will be modified by those amendments contained in each of the Annexes; or


(ii)
if at least one Adhering Party is organised or incorporated in a jurisdiction designated by the other as an Excluded Jurisdiction, whether or not acting out of, or permitted to act out of, an office in the Excluded Jurisdiction for the purposes of that ISDA Master Agreement, that ISDA Master Agreement will be modified by those amendments contained in each of the Annexes except for Annex 7.

(e)
In respect of any ISDA Master Agreement between two Adhering Parties where at least one Adhering Party has specified a preference that less than all the Annexes are applicable, but both Adhering Parties have specified that Annex 7 is applicable:

(i)
if neither Adhering Party is organised or incorporated in a jurisdiction designated by the other as an Excluded Jurisdiction, that ISDA Master Agreement will be modified only by those amendments contained in the Annexes (including Annex 7) that both parties have specified; or

(ii)
if at least one of the Adhering Parties is organised or incorporated in a jurisdiction designated by the other as an Excluded Jurisdiction, that ISDA Master Agreement will be modified only by those amendments contained in the Annexes (excluding Annex 7) that both parties have specified.

(f) In respect of any ISDA Master Agreement between two Adhering Parties where at least one Adhering Party has specified a preference that less than all the Annexes are applicable, and at least one Adhering Party has specified that Annex 7 is inapplicable, that ISDA Master Agreement will be modified only by those amendments contained in the Annexes that both parties have specified.]
(g) For greater certainty, adhering to any or all of Annexes 11,  12, 13 and 14 of this Protocol does not supercede adherence by any party to the EMU Protocol or EMU Protocol (Greece) previously published by ISDA. 
2. 
Adherence and Effectiveness

(a) 
Adherence to this Protocol will be evidenced by the execution and delivery, in accordance with Section 5(f) below, to ISDA, as agent, of an Adherence Letter by an Adhering Party on or before April 30, 2002.

(i) 
Each Adhering Party will deliver two copies of the Adherence Letter, one a manually signed original and the other a conformed copy containing, in place of each signature, the printed or typewritten name of each signatory.

(ii) 
Each Adhering Party agrees that, for evidentiary purposes, a conformed copy of an Adherence Letter certified by the General Counsel or an appropriate officer of ISDA will be deemed to be an original.

(b) 
Any amendment of an ISDA Master Agreement pursuant to this Protocol will be effective on receipt by ISDA, as agent, of an Adherence Letter from each party to that ISDA Master Agreement.

(c) 
Any amendment of an ISDA Master Agreement pursuant to any of Annexes 11, 12, 13 and 14 of this Protocol will be effective:

(i) on [December 17, 2001] if an Adherence Letter is received by ISDA, as agent, from both parties to that ISDA Master Agreement on or before [December 3, 2001];
(ii)
on [January 17, 2001] if an Adherence Letter is received by ISDA, as agent, from both parties to that ISDA Master Agreement on or before [      ]; or

(iii)
on [      ] if an Adherence Letter is received by ISDA, as agent, from both parties to that ISDA Master Agreement after [    ].
(d) 
This Protocol is intended for use without negotiation, but without prejudice to any amendment, modification or waiver in respect of an ISDA Master Agreement that the parties may otherwise effect in accordance with the terms of that ISDA Master Agreement.

(i) 
In adhering to this Protocol, an Adhering Party may not specify additional provisions, conditions or limitations in its Adherence Letter or otherwise.

(ii)
If an Adhering Party has specified that Annex 7 is applicable, it will complete the representation contained in paragraph 2 of its Adherence Letter.

(iii)
Any purported adherence that ISDA, as agent, determines in good faith is not in compliance with this Section will be void.

3.
Representations

Each Adhering Party represents to each other Adhering Party with which it has an ISDA Master Agreement, on the date on which the later of them adheres to this Protocol in accordance with Section 2 above and in respect of each ISDA Master Agreement between them, that: 

(a) 
Status. It (i) is, if relevant, duly organised and validly existing under the laws of the jurisdiction of its organisation or incorporation and, if relevant under such laws, in good standing or (ii) if it has otherwise represented its status in or pursuant to the ISDA Master Agreement, confirms that representation;

(b) 
Powers. It has the power to execute and deliver the Adherence Letter and to perform its obligations under the Adherence Letter and the ISDA Master Agreement, as amended by the Adherence Letter and this Protocol, and has taken all necessary action to authorise such execution, delivery and performance;

(c) 
No Violation or Conflict. Such execution, delivery and performance do not violate or conflict with any law applicable to it, any provision of its constitutional documents, any order or judgment of any court or other agency of government applicable to it or any of its assets or any contractual restriction binding on or affecting it or any of its assets;

(d) 
Consents. All governmental and other consents that are required to have been obtained by it with respect to the Adherence Letter and the ISDA Master Agreement, as amended by the Adherence Letter and this Protocol, have been obtained and are in full force and effect and all conditions of any such consents have been complied with;

(e) 
Obligations Binding. Its obligations under the Adherence Letter and the ISDA Master Agreement, as amended by the Adherence Letter and this Protocol, constitute its legal, valid and binding obligations, enforceable in accordance with their respective terms (subject to applicable bankruptcy, reorganisation, insolvency, moratorium or similar laws affecting creditors’ rights generally and subject, as to enforceability, to equitable principles of general application (regardless of whether enforcement is sought in a proceeding in equity or at law)); and

(f) 
Credit Support. Its adherence to this Protocol or any amendment contemplated by this Protocol will not, in and of itself, adversely affect any obligations owed, whether by it or by any third party, under any Credit Support Document which it is required to deliver under that ISDA Master Agreement.

Each Adhering Party agrees with each other Adhering Party with which it has an ISDA Master Agreement that each of the foregoing representations will be deemed to be a representation for purposes of Section 5(a)(iv) of each ISDA Master Agreement between them.

4. 
Evidence of Capacity and Authority

Each Adhering Party may deliver to ISDA, as agent, such evidence as it deems appropriate to evidence its capacity to adhere to this Protocol and the authority of anyone signing on its behalf.

5. 
Miscellaneous

(a) 
Entire Agreement; Restatement.

(i) 
This Protocol constitutes the entire agreement and understanding of the Adhering Parties with respect to its subject matter and supersedes all oral communication and prior writings (except as otherwise contemplated or provided in an Annex or elsewhere in this Protocol) with respect thereto.

(ii) 
Except for any amendment to an ISDA Master Agreement made pursuant to this Protocol, all terms and conditions of that ISDA Master Agreement will continue in full force and effect in accordance with its provisions on the effective date of that amendment. As used in that ISDA Master Agreement, the terms “Agreement”, “this Agreement” and words of similar import will, unless the context otherwise requires, mean the ISDA Master Agreement as amended pursuant to this Protocol in accordance with the relevant Adherence Letters.

(b) 
Amendments. No amendment, modification or waiver in respect of the matters contemplated by this Protocol will be effective unless made in accordance with the terms of an ISDA Master Agreement and then only with effect between the parties to that ISDA Master Agreement.

(c) 
Limited Right to Revoke. Adherence to this Protocol is irrevocable except that an Adhering Party may, by subsequently delivering to ISDA, as agent, a notice substantially in the form of Exhibit 2 to this Protocol (a “Revocation Notice”), designate a date (a “Cut-off Date”) earlier than April 30, 2002 as the last date on which any counterparty may adhere to this Protocol in respect of any ISDA Master Agreement between them.

(i) 
Any designated Cut-off Date that would otherwise fall on a day that is less than three days following the day on which the Revocation Notice is effectively delivered will be deemed to occur on the day that is three days following the date of effective delivery. Any designated Cut-off Date that would otherwise fall on a day that is not a day on which the receiving ISDA office is open will be deemed to occur on the next day that the ISDA office is open.

(ii)
Upon the effective designation of a Cut-off Date by an Adhering Party, this Protocol will not amend or otherwise affect any ISDA Master Agreement between that Adhering Party and a party which adheres to this Protocol after that Cut-off Date occurs or is deemed to occur. The foregoing is without prejudice to any amendment to any ISDA Master Agreement between two Adhering Parties effected pursuant to this Protocol on or before the day on which that Cut-off Date occurs or is deemed to occur, which will continue in full force and effect.

(iii) 
Each Revocation Notice must be delivered in duplicate, one a manually signed original and the other a conformed copy containing, in place of each signature, the printed or typewritten name of each signatory.

(iv) 
Each Adhering Party agrees that, for evidentiary purposes, a conformed copy of a Revocation Notice certified by the General Counsel or an appropriate officer of ISDA will be deemed to be an original.

(v) 
Any purported revocation that ISDA, as agent, determines in good faith is not in compliance with this Section will be void.

(d)
Headings. The headings used in this Protocol and any Adherence Letter are for purposes of reference only and are not to affect the construction of or to be taken into consideration in interpreting this Protocol or any Adherence Letter.

(e) 
Governing Law. This Protocol and each Adherence Letter will, as between two Adhering Parties and in respect of each ISDA Master Agreement between them, be governed by and construed in accordance with the law specified to govern that ISDA Master Agreement.

(f) 
Notices. Any Adherence Letter or Revocation Notice must be in writing and delivered in person or by courier on any business day between 9:00 a.m. and 5:00 p.m. local time to ISDA at either 600 Fifth Avenue, 27th Floor, Rockefeller Center, New York, NY 10020-2302 or One New Change, London EC4M 9QQ.  An Adherence Letter or a Revocation Noticewill be deemed effectively delivered on the date it is delivered unless on the date of that delivery the receiving ISDA office is closed or that communication is delivered after 3:00 p.m., local time in the city where delivery is made, in which case that communication will be deemed effectively delivered on the next day the relevant ISDA office is open.  An Adherence Letter or Revocation Notice delivered to ISDA in accordance with this sub-Section 5(f) will take precedence over any form of such Adherence Letter or Revocation Notice posted on ISDA’s website in the event of any inconsistency or ambiguity.
6. 
Definitions

As used in the Annexes:


“Confirmation”, with respect to a Transaction, has the meaning given to that term in the related ISDA Master Agreement; and
“Transaction” means a Swap Transaction or a Transaction entered into under an ISDA Master Agreement between two Adhering Parties.

EXHIBIT 1

to 2001 ISDA Master Agreement Protocol

Form of Adherence Letter

_____________________________________________________________________________________

[Letterhead of Adhering Party]

[Date]

International Swaps and Derivatives Association, Inc.

[600 Fifth Avenue, 27th Floor 

[One New Change

Rockefeller Center 


London EC4M 9QQ]

New York, NY 10020-2302]1
Dear Sirs,

2001 ISDA Master Agreement Protocol – Adherence

The purpose of this letter is to confirm our adherence to the 2001 ISDA Master Agreement Protocol as published by the International Swaps and Derivatives Association, Inc. on [


], 2001 (the “Protocol”). This letter constitutes an Adherence Letter as referred to in the Protocol.

The definitions and provisions contained in the Protocol are incorporated into this Adherence Letter, which supplements and forms part of each ISDA Master Agreement between us and each other Adhering Party.

1. 
Specified Terms

Annex

Title



Applicability of Annex
Applicability of Supercession

Annex 1
Condition Precedent

[Applicable/Not Applicable]
[Applicable / Not Applicable]
Annex 2
Failure to Pay or Deliver
[Applicable/Not Applicable]
[Applicable / Not Applicable]
Annex 3
Default under Specified[Applicable/Not Applicable]
[Applicable / Not Applicable]

Transaction

Annex 4
Bankruptcy


[Applicable/Not Applicable]
[Applicable / Not Applicable]
Annex 5
Credit Event Upon Merger
[Applicable/Not Applicable]
[Applicable / Not Applicable]
Annex 6
Notices



[Applicable/Not Applicable]
[Applicable / Not Applicable]
Annex 7
Specified Transaction

[Applicable/Not Applicable]
[Applicable / Not Applicable]
Annex 8
Section 6 and Related[Applicable/Not Applicable]
[Applicable / Not Applicable]

Amendments
Annex 9
Illegality and Force Majeure
[Applicable/Not Applicable]
[Applicable / Not Applicable]
Annex 10
U.S. Withholding Tax

[Applicable/Not Applicable]
[Applicable / Not Applicable]
Annex 11
Euro – Payments and Rate Fixings

[Applicable/Not Applicable]
[Applicable / Not Applicable]
Annex 12
Euro – Notional Redenomination
[Applicable/Not Applicable]
[Applicable / Not Applicable]
Annex 13
Euro – Accounts for Payment


[Applicable/Not Applicable]
[Applicable / Not Applicable]

Annex 14
Euro – Payment Netting



[Applicable/Not Applicable]
[Applicable / Not Applicable]

2.
Annex 7 Elections

(a)
Representation.


We represent to each other Adhering Party with which we have an ISDA Master Agreement that, on the date of this Adherence Letter, we are organised or incorporated in: [


].

[(b)
Excluded Jurisdictions.

The places, if any, including any of their territories and possessions, indicated below will constitute Excluded Jurisdictions for purposes of applying Annex 7:  


 

	Australia
	[     ]
	Hong Kong
	[     ]
	Portugal
	[     ]

	Austria
	[     ]
	Indonesia
	[     ]
	Scotland
	[     ]

	Bahamas
	[     ]
	Ireland
	[     ]
	Singapore
	[     ]

	Belgium
	[     ]
	Italy
	[     ]
	South Africa
	[     ]

	Bermuda
	[     ]
	Japan
	[     ]
	South Korea
	[     ]

	Canada
	[     ]
	Luxembourg
	[     ]
	Spain
	[     ]

	Cayman Islands
	[     ]
	Malaysia
	[     ]
	Sweden
	[     ]

	Denmark
	[     ]
	Netherlands
	[     ]
	Switzerland
	[     ]

	England and Wales
	[     ]
	Netherlands Antilles
	[     ]
	Taiwan
	[     ]

	Finland
	[     ]
	New Zealand
	[     ]
	Thailand
	[     ]

	France
	[     ]
	Norway
	[     ]
	United States
	[     ]

	Germany
	[     ]
	Philippines
	[     ]
	
	

	
	
	
	
	
	

	
	
	
	
	All other jurisdictions
	[     ]]


3. 
Appointment as Agent and Release

We hereby appoint ISDA as our agent for the limited purposes of the Protocol and accordingly we waive, and hereby release ISDA from, any rights, claims, actions or causes of action whatsoever (whether in contract, tort or otherwise) arising out of or in any way relating to this Adherence Letter or our adherence to the Protocol or any actions contemplated as being required by ISDA, including, without limitation, replication, posting or publication thereof.
4. 
Payment

We enclose payment of U.S.$2,000, or represent that we have previously made payment of that amount to you, in respect of our adherence to the Protocol.

5. 
Contact Details

Our contact details for purposes of this Adherence Letter are:

Name:

Address:

Telephone:

Fax:

E-Mail:
We consent to the publication of the conformed copy of this letter by ISDA and to the disclosure by ISDA of the contents of this letter.

Yours faithfully,

[ADHERING PARTY]

By:





Name:

Title:

EXHIBIT 2

to 2001 ISDA Master Agreement Protocol

Form of Revocation Notice

_____________________________________________________________________________________

[Letterhead of Adhering Party]

[Date]

International Swaps and Derivatives Association, Inc.

[600 Fifth Avenue, 27th Floor 

[One New Change

Rockefeller Center 


London EC4M 9QQ]

New York, NY 10020-2302]4
Dear Sirs,

2001 ISDA Master Agreement Protocol - Cut-off Date

The purpose of this letter is to notify you that we wish to designate as the last date on which any counterparty may indicate its adherence to the 2001 ISDA Master Agreement Protocol in respect of any Master Agreement between us the following date (the “Cut-off Date”):

[Specify Date]

This letter constitutes a Revocation Notice as referred to in the Protocol.

We consent to the publication of the conformed copy of this notice by ISDA on and after the Cut-off Date and to the disclosure by ISDA of the contents of this letter.

Yours faithfully,

[ADHERING PARTY]

By:





Name:

Title:

� 	Delete as applicable.  The Adherence Letter can be lodged at either ISDA's New York or European office.  See Sections 2(a) and 5(f) of the Protocol.


� 	An Adhering Party may specify its preference that one or more of the Annexes are applicable by circling or only specifying the word “Applicable” for each Annex that it would like to see included.


� 	Each party may specify in its Adherence Letter whether or not its adherence to any Annex will operate so as to supercede any alteration, modification or amendment to the standard language of the ISDA Master Agreement of the relevant provision previously agreed to by it in its existing ISDA Master Agreements.  In the event that a party fails to specify whether or not such supercession will be applicable in regard to any Annex, the party will be deemed to have elected to make such supercession inapplicable in regard to such Annex.


� 	If an Adhering Party has specified that Annex 78 is applicable, it must specify its place of organisation or incorporation.


� 	If an Adhering Party has specified that Annex 78 is applicable, it may specify that Annex 8 will not apply in respect of counterparties organised or incorporated in designated jurisdictions, whether or not acting out of, and whether or not it may act out of, an office in the Excluded Jurisdiction.  Parties may specify these jurisdictions with an "X" or by circling the relevant jurisdiction. 





� 	Specify legal name of Adhering Party.  A separate Adherence Letter should be lodged for each legal entity that is a party to an ISDA Master Agreement and wishes to be bound by the terms of the Protocol.


� 	Delete as applicable. The Revocation Notice can be lodged at either ISDA's New York or European office.  See Sections 5(c) and 5(f) of the Protocol.


� 	Specify legal name of Adhering Party.
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