BACK-TO-BACK AGREEMENT


This Back-To-Back Agreement (this “Agreement”) is entered into effective as of May 31, 2001 (the “Effective Date”) and is made by and between HOUSTON PIPE LINE COMPANY, a Delaware corporation (“HPL”),) and ENRON NORTH AMERICA CORP., a Delaware corporation (the “ENA”).  HPL and ENA may be referred to herein individually as a “Party” or collectively as the “Parties”.

RECITALS



WHEREAS, ENA is a party to a certain Base Contract for Short-Term Sale and Purchase of Natural Gas dated as of June 11, 1999, including any transactions applicable thereunder, (the “Contract”) with Guadalupe Power Partners, L.P. (“GPP”) relating to the purchase and/or sale of natural gas within the State of Texas;



WHEREAS, in connection with the sale of HPL by Enron Corp. to AEP Energy Services Gas Holding Company (“AEP”), pursuant to that certain Purchase and Sale Agreement dated December 27, 2000 between Enron Corp. and AEP (the”PSA”) ENA has agreed that such Contract will be transferred to HPL;


WHEREAS, it is the intent of the Parties that ENA will Transfer to HPL all of ENA’s rights, titles and interests in, to and under the Contract but such Transfer of the Contract listed on Schedule A (the “Subject Contract”) is subject to the consent of GPP, which consent has not yet been obtained; 


WHEREAS, the Parties have agreed that no Subject Contract will be transferred to HPL unless and until such consent is obtained, but instead HPL will become responsible for the performance of the Subject Contract and ENA shall take all actions necessary to ensure that HPL derives the benefits of such Subject Contract until the required consent is obtained;


NOW, THEREFORE, in consideration of the mutual covenants, representations, warranties and agreements hereinafter set forth, and intending to be legally bound, the Parties agree as follows:

AGREEMENTS
1. Purchase and Sale Commitments

1.1. Subject Contract for the Sale of Natural Gas

a. Commencing as of the Effective Date, HPL shall sell to ENA and ENA shall buy, all natural gas ("Natural Gas") necessary for ENA to perform its obligations accruing on and after that date under such Subject Contract listed in Schedule A (the "Natural Gas Sales Agreement'') pursuant to terms and conditions which are identical to those of the Natural Gas Sales Agreement.  HPL shall be responsible for making, at its own expense, any necessary arrangements for the scheduling, dispatch, transmission and delivery of such Natural Gas to the delivery point(s) provided in the Natural Gas Sales Agreement.

b. Commencing as of the Effective Date, and in consideration of HPL’s undertakings hereunder, ENA shall pay to HPL all amounts received by ENA pursuant to the applicable Natural Gas Sales Agreement for Natural Gas deliveries made by ENA to GPP under the Natural Gas Sales Agreement following the Effective Date.  The payments by ENA hereunder shall be the sole compensation payable to HPL for the Natural Gas provided pursuant to this Section 1.1.

c. At the request of HPL, and to the extent permissible under the relevant Natural Gas Sales Agreement, ENA shall direct GPP under the Natural Gas Sales Agreement to make all payments due under the Natural Gas Sales Agreement into such bank account of HPL as HPL shall notify ENA of in such request.

d. If HPL fails to deliver on a timely basis to ENA in accordance with this Agreement any amount of Natural Gas required to be delivered by ENA to GPP pursuant to the Natural Gas Sales Agreement, ENA shall have no obligation to HPL to make substitute arrangements in order to perform under that Natural Gas Sales Agreement, and HPL shall be liable to ENA for, and shall indemnify and hold harmless ENA from and against, the full amount of any penalties, liquidated damages or other damages by reason of GPP’s claim of breach or default under the Natural Gas Sales Agreement; it being expressly understood and agreed by HPL that ENA’s sole ability and obligation to service the Natural Gas Sales Agreement is based upon and subject to HPL’s commitments regarding the related Natural Gas set forth in this Agreement. 
e. To the extent permissible under the relevant Natural Gas Sales Agreement, ENA shall take such actions or refrain from taking such actions, under such Natural Gas Sales Agreement as directed from time to time by HPL.
2. Administration of Subject Contracts

2.1. Administrative Functions Performed by HPL 

a. As of the Effective Date, HPL shall assume responsibility for taking all actions which ENA may otherwise lawfully take under the Subject Contract, and may take such actions, without ENA giving its approval thereof, including, without limitation, the following: (i) directing and scheduling the availability, dispatch, quantity or timing of the natural gas deliverable or receivable under the Subject Contract, (ii) dealing directly with GPP; (iii) acting on ENA’s behalf in the prosecution or defense, as the case may be, of any rights or liabilities arising under the Subject Contract and relating to the period from and after the Effective Date; (iv) monitoring GPP’s performance under the Subject Contract; and (v) reviewing and auditing all bills and related documentation rendered by GPP. HPL may request ENA to seek amendments to the Subject Contract, for whatever reason, and ENA shall not unreasonably refuse to seek such amendments as HPL may request.  ENA hereby agrees to provide HPL reasonable access to (including copies of) all information which ENA now has or hereafter acquires or to which it is entitled with respect to the Subject Contract (to the extent permissible under the Subject Contract), and HPL hereby agrees to be subject to any confidentiality provisions of Subject Contract with respect to such information. 

b. HPL also shall take such actions with respect to the Subject Contract that are necessary for HPL to fulfill its responsibilities, including, without limitation, scheduling all deliveries of Natural Gas, and the designation of planned resources that are required under such Subject Contract or for its performance.  If requested, ENA agrees to notify GPP that until the Subject Contract is assigned to HPL, HPL will be the party scheduling, rendering statements, and receiving payments for Natural Gas provided under the Natural Gas Sales Agreement. 

c. HPL shall act as an independent contractor and not as ENA’s agent in HPL’s exercise of its rights and performance of its responsibilities and obligations under this Agreement, and other than as specifically set forth herein HPL shall have no right, authority or power to obligate or bind ENA in any manner under the Subject Contract, whether prior or subsequent to the Effective Date.

2.2. Administration of Subject Contract by ENA. as of the Effective Date, ENA shall not take any actions with respect to the matters described in Section 2.1 and shall not take any actions inconsistent with the provisions of Section 2.1.

3. Termination of Parties' Obligations With Respect to Subject Contracts

3.1.
Termination of Obligations.  On the effective date of the assignment of the Subject Contract to HPL (as provided in Section 3.2 below), Schecule A shall automatically be amended to eliminate such Subject Contract therefrom, and such Subject Contract shall thereafter no longer be subject to this Agreement; provided, that such the elimination of the Subject Contract shall not release either party from any breach or default hereunder with respect to that Subject Contract occurring prior to its elimination.

3.2.
Assignment of Subject Contract to HPL.  ENA and HPL agree to work cooperatively and use all commercially reasonable efforts to promptly assign the Subject Contract to HPL in accordance with the terms of such Subject Contract, and to obtain appropriate consent from GPP so that ENA and any ENA Guarantor will be released of all further liabilities and obligations under the Subject Contract and any related guarantees or other form of credit support (an “Assignment”).  Any such Assignment shall include all modifications necessary to reflect the substitution of HPL for ENA under the Subject Contract.  It is intended by the Parties that such Assignment preserve the economic benefit and other rights of the Subject Contract to HPL without increasing HPL’s obligations under the Subject Contract beyond those held by ENA prior to the Assignment.  ENA and HPL agree to execute all agreements and documents reasonably required by the other in order to effect such Assignment.

4. Indemnities
(a) ENA shall indemnify, defend and hold harmless HPL from and against any indemnifiable loss asserted against or suffered by HPL as a result of ENA’s breach of its obligations pursuant to this Agreement.

(b) HPL shall indemnify, defend and hold harmless ENA from and against any indemnifiable loss asserted against or suffered by ENA as a result of HPL’s breach of its obligations pursuant to this Agreement

(c) The indemnification obligations contained in this Section 4 shall survive the termination of this Agreement.

5. Term
Subject to Section 3 above, this Agreement shall remain in effect with respect to the Subject Contract until HPL has made payment to ENA of all amounts owed pursuant to Section 1 and performed its other covenants hereunder with respect to the Subject Contract and the Natural Gas to be delivered thereunder, and ENA has made payment to HPL of amounts owed pursuant to Section 1 and performed its other covenants hereunder with respect to the Subject Contract and the Natural Gas to be delivered thereunder.

6. Claims and Actions Arising Out of Back-to-Back Arrangement

ENA shall pay the costs and expenses, including reasonable attorney’s fees, with respect to claims or actions brought against ENA by GPP arising out of the arrangement herein, whereby, notwithstanding the lack of consent for an assignment of the Subject Contract, HPL has the responsibility, pursuant to the terms hereof, for the performance of the Subject Contract and ENA will take all actions necessary to ensure that HPL continues to derive the benefits of the Subject Contract until the required consent is obtained for such Subject Contract.
7. Credit Support Obligations Under Purchase and Sales Agreement

To the extent ENA’s Guarantor is required to pay any amount or otherwise perform for the benefit GPP under any guaranty, letter of credit, surety or other similar credit support arrangement in connection with the Natural Gas Sales Agreement arising out of failure of HPL to perform its obligations hereunder, HPL will, upon the written request of ENA, reimburse ENA’s Guarantor for all amounts paid and/or costs incurred as a result of its performance under such arrangement.

8. Netting of Payments

If ENA and HPL are each required to pay an amount in the same month pursuant to this Agreement, then amounts with respect to each Party shall be aggregated and the Parties shall discharge their obligations to pay through netting, in which case the Party owing the greater aggregate amount shall pay to the other Party the difference between the amounts owed.

9. Miscellaneous Provisions

9.1. Assignment. This Agreement and all of the provisions hereof shall be binding upon and inure to the benefit of the parties hereto and their respective successors and permitted assigns, but neither this Agreement nor any of the rights, interests or obligations hereunder shall be assigned by any party hereto, including without limitation, by operation of law, without the prior written consent of the other party.

9.2. Entire Agreement, Amendment, No Third Party Beneficiaries. This Agreement, constitutes the entire agreement between the Parties with respect to the subject matter hereof and supersedes all previous offers, negotiations, discussions, communications and correspondence. This Agreement is not intended to confer upon any Person (including, without limitation, the counterparties), other than the Parties hereto, any rights or remedies hereunder.

9.3. GOVERNING LAW. THE INTERPRETATION AND PERFORMANCE OF THIS AGREEMENT SHALL BE ACCORDING TO AND CONTROLLED BY THE LAWS OF THE STATE OF TEXAS WITHOUT GIVING EFFECT TO ANY PRINCIPLES OF CONFLICTS OF LAW.

9.4. Payments. Payments required under this Agreement shall be paid in cash by federal or other wire transfer of immediately available funds to an account designated by the party to receive such payment.

9.5. Waiver. NEITHER PARTY SHALL BE LIABLE FOR CONSEQUENTIAL, INCIDENTAL, SPECIAL, PUNITIVE, EXEMPLARY, OR INDIRECT DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES, EVEN IF CAUSED BY THE SOLE, JOINT, AND/OR CONCURRENT NEGLIGENCE, STRICT LIABILITY, OR OTHER FAULT OF THE PARTY WHOSE LIABILITY IS BEING WAIVED.

9.6. Arbitration. Any claim, counterclaim, demand, cause of action, dispute, and controversy arising out of or, relating to this Agreement (or any agreement delivered in connection with this Agreement) or in any way relating to the subject matter of this Agreement involving the Parties or their representatives (each a "Dispute"), even if such Disputes allegedly are extra contractual in nature, sound in contract, tort, or otherwise, or arise under state or federal law, shall be resolved by final and binding arbitration. Arbitration shall be conducted in accordance with the rules of arbitration of the Federal Arbitration Act and, to the extent an issue is not addressed by the federal law on arbitration, by the commercial arbitration rules of the American Arbitration Association. The validity, construction, and interpretation of this Agreement to arbitrate, and all procedural aspects of the arbitration conducted pursuant hereto shall be decided by the arbitrators. In deciding the substance of the Parties' Dispute, the arbitrators shall refer to the governing law. The arbitrators shall have no authority to award treble, exemplary, or punitive damages of any type under any circumstances whether or not such damages may be available under state or federal law, or under the Federal Arbitration Act, or under the commercial arbitration rules of the American Arbitration Association, the Parties hereby waving their right, if any, to recover any such damages or to appeal or object to the enforcement of any decision or award by the arbitrators. Each Party agrees that any arbitration award against it may be enforced in any jurisdiction in which such Party holds or keeps assets and that judgment on any arbitration award may be entered by any court having jurisdiction. The arbitration proceeding shall be conducted in Houston, Texas. Within thirty days of the notice of initiation of the arbitration procedure, each Party shall select one arbitrator: The two arbitrators shall select a. third arbitrator. The third arbitrator shall be a person who has over eight years professional experience in energy‑related transactions and is not an Affiliate of and who has not previously been employed by either Party and does not have direct or indirect interest in either Party or in any Person having an ownership interest in either Party or the subject matter of the arbitration. While the third arbitrator shall be neutral, the two Party‑appointed arbitrators are not required to be neutral, and it shall not be grounds for removal of either of such. arbitrators has past or present minimal relationships with the Party which appointed such arbitrator. To the fullest extent permitted by law, any arbitration proceeding and the arbitrators award shall be maintained in confidence by the Parties.

IN WITNESS WHEREOF, the parties have caused their duly authorized representatives to execute this Agreement on their behalf as of the date first above written.

ENRON NORTH AMERICA CORP.

By: ________________________________

HOUSTON PIPE LINE COMPANY

By:_________________________________

Schedule A

Consents outstanding 

Natural Gas Sales Agreement

HPL

Counterparty Name
Contract Description 
Contract Date
Guadalupe Power Partners, L.P.
Base Contract for Short-Term
June 11, 1999






Sale and Purchase of Natural Gas,






as amended (Global No. 96029942)

O:\Legal\DHYVL\DJH\2001\Misc\2001-006amisc.doc
PAGE  
3
O:\Legal\DHYVL\DJH\2001\Misc\2001-006amisc.doc

