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BASE SALES CONTRACT

This Agreement is entered into as of January ____, 2001 between Smurfit-Stone Container Corporation and Enron North America Corp.

ARTICLE I

Purpose and Procedures

1.1 
This Base Sales Contract "the Contract" establishes mutually agreed and legally binding terms governing purchases, sales and/or exchanges of natural gas between Smurfit-Stone Container Corporation (“BUYER”) and Enron North America Corp. (hereinafter referred to as “SELLER”) made during the period this Base Sales Contract is in effect.

1.2 
The terms and conditions incorporated in this Base Sales Contract are intended to facilitate the entering into by BUYER and SELLER of a variety of types of transactions with specific pertinent terms and durations. The terms of this Base Sales Contract shall, unless specifically agreed otherwise, apply to and be incorporated in transaction-specific contracts ("Term Contracts") between the parties. Each Term Contract will consist of (i) this Base Sales Contract, and (ii) transaction-specific provisions contained in a "Short Form and Telecopy Confirmation."   The types of transactions covered by this Base Sales Contract will be designated on transaction-specific Short Forms and Telecopy Confirmations, and may include (i) Best-Efforts transactions. (ii) EFP (exchange of futures for physicals) transactions, and (iii) Firm transactions.

1.3 
SELLER and BUYER from time to time during the term hereof may, but are not obligated to, enter into transactions for the firm purchase and sale of Gas to which this Base Sales Contract shall apply.  Each transaction shall be effectuated and evidenced as set forth in this Article 1 and shall constitute a part of this Base Sales Contract and all transactions, together with this Base Sales Contract, shall constitute a single integrated agreement.  It is acknowledged that the Parties are relying upon the fact that all transactions, together with this Base Sales Contract, will form a single integrated agreement and that the Parties would not otherwise enter into any transactions.  Each transaction shall be construed as one with this Base Sales Contract and any discrepancy between this Base Sales Contract and a transaction shall be resolved in favor of the transaction.  It is the intent of the Parties to facilitate transactions in accordance with the agreed procedures in this Article 1 and assure that such transactions are valid and enforceable as a result of the use of these procedures for the mutual benefit of the Parties.  Any transaction may be formed and effectuated (i) by a written paper-based Short Form and Telecopy Confirmation (“Confirmation” herein) executed by the Parties (including by facsimile and/or counterparts) or (ii) in a recorded telephone conversation between the Parties occurring on any Business Day whereby an offer and acceptance shall constitute the agreement of the Parties to a transaction as evidenced by the Transaction Tape; provided, each Party may stipulate by prior notice to the other Party that any particular contemplated transaction may be effectuated and formed only by means of procedure (i) above.  The Parties shall be legally bound by each transaction from the time they agree to its terms in accordance with this Article 1 and acknowledge that each Party will rely thereon in doing business related to the transaction.  The Transaction Tape is adopted by the Parties as a means by which a transaction is reduced to tangible form, and the Parties to a transaction are identified and authenticate a transaction.  Any transaction formed and effectuated pursuant to the foregoing shall be considered to be a "writing" or "in writing" and to have been "signed" and any Transaction Tape shall be considered to constitute an "original" document evidencing the transaction.  Each Party consents to the recording of its employees' telephone conversations without any further notice.  The Parties recognize that the natural gas market is subject to significant price shifts over short periods and that it is mutually desirable to agree to terms orally and to be bound by such oral agreements. In order to avoid misunderstandings of oral agreements, yet balance the Parties' need for certainty so that each party may act in reliance upon those terms, the Parties agree to the following Confirmation procedure:

(a) 
Should the Parties come to an understanding and agreement regarding a gas purchase or sales transaction for a particular Term, SELLER will record that agreement in an appropriate Confirmationand communicate the pertinent provisions of that agreement to the BUYER be sending a Confirmation. The Confirmation will reflect agreed-upon terms including: the Type of Transaction, the Contract Quantity, the Price, the Term, the Delivery Point(s), the Custody Transfer Point(s), and any other Special Terms that the Parties may have agreed upon.

(b)
If the Confirmation is contrary to the BUYER’s understanding of its oral contract with SELLER, the BUYER agrees to notify SELLER, via telecopy, within three (3) business days. The BUYER understands and agrees that its failure to so notify SELLER within three (3) business days constitutes the BUYER’s confirmation of the transaction described in the Confirmation and memorialized in the associated Short Form.
(c)
SELLER shall at its expense maintain equipment necessary to regularly record transactions on Transaction Tapes and retain Transaction Tapes in such manner as to protect its business records from improper access; provided, SELLER shall not be liable for any malfunction of equipment or the operation thereof in respect of any transaction WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO, INCLUDING, WITHOUT LIMITATION, THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH NEGLIGENCE BE SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE.  No transaction shall be vitiated should a malfunction occur in equipment regularly utilized for recording transactions or retaining Transaction Tapes or the operation thereof, and in such event, the transaction shall be evidenced by the written and computer records of the Parties concerning the transaction made contemporaneously with the telephone conversation.

(d)
In addition to, but not in lieu of, the foregoing, the Parties agree that SELLER may confirm a recorded telephonic transaction by forwarding to BUYER a facsimile Confirmation and that a reasonable time for the receipt by BUYER of a Confirmation is within 24 hours of the transaction formation.  SELLER does hereby adopt its letterhead, including its address, as its signature on any Confirmation as the identification of SELLER and authentication by SELLER of the Confirmation, and such letterhead shall be sufficient to verify that SELLER originated the Confirmation.  .

(e)
The Parties agree not to contest or assert a defense to the validity or enforceability of telephonic Transactions entered into in accordance with this Agreement under laws relating to (i) whether certain agreements are to be in writing or signed by the Party to be thereby bound or (ii) the authority of any employee of the Party if the employee name is stated in the Transaction Tape.
ARTICLE II

Definitions

The following definitions shall apply hereunder:

2.1 
"Best Efforts Interruptible" shall mean those good faith, reasonable steps or efforts which either party has or both parties have agreed to take in performing obligations. Under "Best Efforts Interruptible" contracts, Seller shall have the right to reduce the Daily Contract Quantity to a specified minimum quantity for a specified time period as stated in the contract provided that Seller gives Buyer a minimum of 24 hours prior written notice of its intent to interrupt. "Best Efforts Interruptible" provisions in the Base Sales Contract are denoted with a "BEI" (Best Efforts Interruptible).

2.2 
"Business Day" shall mean a period of twenty-four (24) consecutive hours, beginning at 5:01 p.m. (prevailing Eastern Time) on any calendar day and ending at 5:00 p.m. (prevailing Eastern Time) on the following calendar day.  [Need to Discuss] __
2.3 
"Contract Quantity" shall mean the total volume of Gas, expressed in MMBtu, to be delivered pursuant to a Transaction, as memorialized in a Term Contract.

2.4 
"Custody Transfer Point" shall mean that specific point where physical custody of the Gas transfers and at which the Parties have agreed to transfer the rights and responsibilities of custody.

2.5 
"Daily Contract Quantity" shall mean the volume of Gas to be delivered on any particular Gas Day, as memorialized in a Term Contract.

2.6 
"Delivery Point" shall mean that specific point where title to the Gas transfers and at which the Parties have agreed to make and take delivery of Gas, as specified in a Short Form and Telecopy Confirmation.

2.7 
“Depreciation, Depletion and Amortization Expense” means, with respect to BUYER for any period, the total amount of consolidated depreciation, depletion and amortization expense (exclusive of the amortization of the principal amount of any indebtedness) and other similar non-cash operating charges for such person for such period.
2.8 
“EBITDA” means, with respect to BUYER for any period, the aggregate amount of its Net Income plus the sum of (to the extent deducted in calculating Net Income) (i) the aggregate amount of Interest Expense for such period, (ii) the aggregate amount of consolidated income taxes for such person for such period, (iii) Depreciation, Depletion and Amortization Expense for such period, (iv) all amounts (to the extent not already included in (iii) above) attributable to other (a) non-cash operating charges and (b) non-cash non-operating charges for such period, and (v) all consolidated extraordinary non-cash charges for such person during such period minus, without duplication, all consolidated extraordinary gains for such person during such period.

2.9 
“EBITDA Coverage Ratio” means, with respect to any period, the ratio of (i) EBITDA for such period to (ii) the aggregate amount of Interest Expense for such period.

2.10 
"Firm" shall mean that the BUYER and SELLER are bound to undertake those steps or efforts which either party has or both parties have agreed to take in performing obligations. When agreeing to "Firm" transactions, both parties guarantee absolutely, subject only to "force majeure", the completion or fulfillment of the agreed-upon obligations, unless otherwise so specified in the Term Contract's language.  "Firm" provisions in the Base Sales Contract are denoted with an "F".

2.11 
“GAAP” means generally accepted accounting principles that are generally accepted in the country in which the applicable party is organized and on a basis consistent with prior periods.

2.12 
"Gas" shall mean natural gas that meets or exceeds the specifications of Transporter in effect at the time the gas is delivered, including, but not limited to, quality, temperature, and pressure specifications.

2.13 
"Gas Day" shall mean a period of twenty-four (24) consecutive hours, coextensive with a "day" as defined in the tariff of the Transporter delivering Gas to the Delivery Point in a particular Transaction.

2.14 
“Interest Expense” means, for any period, without duplication, the total consolidated interest expense of BUYER including (i) interest expense attributable to capital leases, (ii) amortization of indebtedness discount and indebtedness issuance costs (including any original issue discount attributable to any issuance of equity securities and indebtedness securities), (iii) capitalized interest, (iv) non-cash interest payments, (v) commissions, discounts and other fees and charges owed with respect to letters of credit and bankers’ acceptance financing, (vi) net cash costs under interest rate protection agreements (including amortization of fees), and (vii) consolidated interest actually paid by BUYER under any guarantee of indebtedness or other obligations of any other person.]
2.15 
“Material Adverse Change” means, (a) with respect to SELLER, Enron Corp.’s Credit Rating is below “BBB-” by S&P; or (b) with respect to BUYER, BUYER shall have any of the following occur at any time: (i) its Credit Rating is below “B+ “ by S&P, or (ii) its EBITDA Coverage Ratio shall be less than 2 to 1.

2.16 
“Net Income” means consolidated gross revenues of [Party B] [Party B’s Credit Support Provider] and other proper income credits, less all proper income charges, including taxes on income, all determined in accordance with GAAP.

2.17
“S&P” means the Standard & Poor’s Rating Group (a division of McGraw-Hill, Inc.) or its successor.
2.18 
"Schedule" or "Scheduled" shall refer to the act of SELLER, BUYER, and the Transporter(s) notifying, requesting, and confirming to each other the Daily Contract Quantity of Gas to be delivered hereunder on any given Gas Day during the Term of a Term Contract.

2.19 
"Short Form and Telecopy Confirmation" shall refer to a written document that memorializes the oral contract entered into by the parties with respect to Transaction consistent with the agreed-upon agreement.
2.20 
"Special Terms" shall refer to those terms and conditions, not included in the Base Sales Contract, which the parties agree shall be included in, and apply to the specific Transaction established by a particular Short Form and Telecopy Confirmation.


2.21 
"Term" shall refer to the duration of a particular Transaction.

2.22 
"Transaction" shall mean a particular purchase and/or sale of Gas in accordance with a specific Term Contract.

2.23 
"Transporter(s)" shall mean the natural gas pipeline company and if applicable, any local distribution company, or companies delivering and receiving Gas pursuant to a particular Transaction, or the physical facilities thereof.

ARTICLE III

Quantity; Delivery

3.1 
SELLER agrees to sell and Schedule for delivery, and BUYER agrees to purchase and Schedule for receipt, the Contract Quantity for a particular transaction in accordance with the terms of this Base Sales Contract and the relevant Confirmation.

3.2 
The SELLER shall obtain transportation to the Delivery Point. The BUYER shall obtain transportation from the Delivery Point. SELLER shall be responsible for all taxes imposed or levied on the Gas sold hereunder, and for all transportation fees, expenses, and other taxes prior to the delivery of the Gas to BUYER at a Delivery Point. BUYER shall be responsible for all transportation fees, expenses, and taxes upon or after the delivery of the Gas at a Delivery Point. Nomination for delivery will be Scheduled by the close of the Business Day, one Business Day before nominations are due to the Transporter(s), unless a shorter period is agreed to by the parties and reflected in the appropriate Short Form and Telecopy Confirmation.

3.3 
BUYER will notify SELLER of the Daily Contract Quantities, on a MMBtu-per-day basis, which BUYER wants Scheduled for a forthcoming Term. This information will be set forth in a Short Form and Telecopy Confirmation. Such notice must be submitted to SELLER in writing by facsimile transmission a minimum of 24 hours preceding the delivering-Transporter's scheduling deadline. In the absence of such notice, the Scheduled volume shall be equal to the total MMBtu to be delivered divided by the number of days in the Term. Changes in the availability of supply or ability to take gas shall be communicated between the parties immediately and, in order to allow for the effectuation of changes in Scheduled quantities, at least twenty-four (24) hours in advance of their effective date by facsimile transmission. Pipeline imbalances and any related charges resulting from failure to communicate timely such changes or to take or dispatch agreed-upon confirmed volumes shall be the responsibility of the party whose failure caused the imbalance. Notwithstanding the liability established in the preceding sentence (and without attempting to alter the fixing of that liability), to the extent changes are not communicated 24 hours prior to their effective date, the parties shall nonetheless communicate changes immediately in order to attempt to mitigate scheduling penalties and related charges, wherever possible pursuant to effective pipeline operating procedures.

3.3BE 
Notwithstanding §3.3 above, SELLER and BUYER recognize that under Best Efforts arrangements, quantities available to be sold or able to be purchased may vary from day-to-day and month-to-month over the term of an agreement. Thus, except with respect to confirmed nominations (which shall give rise to mutual Best Efforts delivery and purchase obligations), SELLER shall not be obligated to deliver nor BUYER to accept and receive any minimum quantities of gas. Changes in the availability of supply or ability to take gas shall be communicated between the parties immediately and, in order to allow for the effectuation of changes in Scheduled Quantities, at least twenty four (24) hours in advance of their effective date by facsimile transmission. Pipeline imbalances and any related charges resulting from failure to communicate timely such changes or to take or dispatch agreed-upon confirmed volumes shall be the responsibility of the party whose failure caused the imbalance. Notwithstanding the liability established in the preceding sentence (and without attempting to alter the fixing of that liability), to the extent changes are not communicated 24 hours prior to their effective date, the parties shall nonetheless communicate changes immediately in order to attempt to mitigate scheduling penalties and related charges, wherever possible pursuant to effective pipeline operating procedures.

3.4 
BUYER shall assume all liability and reimburse SELLER within thirty (30) days of presentation of invoice for any commercial damages, including but not limited to scheduling, imbalance or similar penalties, fees, forfeitures or charges imposed by Transporter as a result of BUYER's failure to accept and receive from Transporter at the Delivery Point(s) the quantities of gas nominated by BUYER and delivered by SELLER.  SELLER shall assume all liability and reimburse BUYER within thirty (30) days of presentation of invoice for any commercial damages, including but not limited to scheduling, imbalance or similar penalties, fees, forfeitures or charges imposed by Transporter as a result of either SELLER's failure to deliver to Transporter at the Delivery Point(s) the quantities of gas nominated by SELLER for BUYER's account or SELLER's delivery toTransporter in excess of such nomination.

ARTICLE IV

Title and Liability

4.1
Unless specified otherwise in the applicable Short Form, title to, possession of, and risk of loss of Gas shall pass to BUYER at the applicable Delivery Point.

4.2 
As between the parties hereto, SELLER shall be in exclusive control and possession of the Gas and responsible for any damage or injury caused thereby until same shall have been delivered for BUYER's account at the relevant Delivery Point, after which delivery BUYER shall be deemed to be in exclusive control and possession thereof and responsible for any injury or damage caused thereby.

ARTICLE V

Warranties

5.1 
SELLER warrants that SELLER will convey good title to all Gas delivered, that SELLER has the right to sell such Gas to BUYER, and that such Gas shall be free from all royalties, liens, encumbrances, and all applicable taxes that are imposed prior to passage of title. SELLER agrees to indemnify BUYER and save BUYER harmless from all suits, actions, debts, accounts, damages, costs, losses, and expenses arising from or out of adverse claims of any or all persons to said Gas or to royalties, taxes, license fees, or charges thereon which are applicable before the title passes to BUYER or which may be levied or assessed upon the sale thereof to BUYER. SELLER further warrants that the Gas to be sold hereunder will be transported to the Delivery Point in accordance with all applicable laws, rules, regulations, and orders of all local, state, and federal authorities.

5.11 
BUYER agrees to indemnify SELLER and save SELLER harmless from all suits, debts, accounts, damages, costs, losses, and expenses arising from or out of adverse claims of any or all persons to said Gas which claims accrue after title passes to BUYER, or to taxes, license fees, or charges thereon which accrue after the title passes to BUYER.

5.2 
SELLER and BUYER each warrants that it is engaged in the direct commercial use of natural gas in the ordinary course of its business, as producer, processor, merchant, or consumer. Each further warrants that it has and will maintain all the regulatory authorizations, certificates, and documentation as may be necessary and legally required to transport, buy, or make sales for resale of Gas sold or purchased hereunder in interstate commerce.

ARTICLE VI

Billing and Payment

6.1 
SELLER shall invoice BUYER on or before the tenth (10th) day of each month for Gas sold at the Delivery Point(s) in the prior month.  BUYER will pay SELLER by check within fifteen (15) days after the date of SELLER's invoice. If BUYER, in good faith, disputes the amount of any such statement or any part thereof, BUYER will pay to SELLER such amount as it concedes to be correct. If it is ultimately determined that BUYER owes the disputed amount, BUYER will pay SELLER that amount together with interest from the original due date immediately upon such determination. Measurement of the volume and heating value of gas delivered hereunder shall be made at the Delivery Point(s) in accordance with procedures required by the receiving transporter. As between BUYER and SELLER, Scheduled quantities shall be considered as the definitive volumes to be purchased hereunder.

6.2 
The parties shall have the right, upon reasonable notice and at reasonable times, to examine the books and records of the other to the extent reasonably necessary to verify the accuracy of any statement, payment demand, charge, payment, or computation made under the Contract.

ARTICLE VII

Notices

7.1 
All billings, payments, statements, notices, and communications made pursuant to the Contract shall be made via facsimile, overnight courier or U.S. Mail to the addresses that appear in Exhibit A.
















Either party may modify any information specified above by written notice to the other party.

7.2 
Notice sent by facsimile shall be deemed to have been received by the close of the Business Day on which it was transmitted or such earlier time as is determined to have been successfully transmitted to the receiving party. Notice by overnight mail or courier shall be deemed to have been received two (2) Business Days after it was sent or such earlier time as is confirmed by the receiving party.

ARTICLE VIII

Financial Responsibility

8.1 
If a Triggering Event (as hereinafter defined) occurs with respect to either Party at any time during the term of this Contact, the other Party (the "Notifying Party") may (i) upon two Business Days written notice to the first Party, which notice shall be given no later than 60 Days after the discovery of the occurrence of the Triggering Event, establish a date on which any or all Transactions selected by it and this Contract in respect thereof will terminate ("Early Termination Date") except as provided in Section 12.10, and (ii) withhold any payments due in respect of such Transactions; provided, upon the occurrence of any Triggering Event listed in item (iv) below as it may apply to any party, all Transactions and this Contract in respect thereof shall automatically terminate, without notice, as if an Early Termination Date had been immediately declared except as provided in 12.10, and the Notifying Party shall calculate its Liquidated Damages as provided in Section 10.5.  The term “Triggering Event” shall mean, with respect to a Party (the "Affected Party"):  (i) the failure by the Affected Party to make, when due, any payment required under this Contract if such failure is not remedied within five Business Days after written notice of such failure is given to the Affected Party; provided, the payment is not the subject of a good faith dispute as described in the Billing and Payment provisions or (ii) any representation or warranty made by the Affected Party in this Agreement shall prove to have been false or misleading in any material respect when made or deemed to be repeated or (iii) the failure by the Affected Party to perform any covenant set forth in this Contract (other than its obligations to make any payment or obligations which are otherwise specifically covered in this section as a separate Triggering Event), and such failure is not excused by Force Majeure or cured within five Business Days after written notice thereof to the Affected Party or (iv) the Affected Party shall (a) make an assignment or any general arrange​ment for the benefit of creditors, (b) file a petition or otherwise commence, authorize or acquiesce in the commencement of a proceed​ing or cause under any bankruptcy or similar law for the protection of creditors, or have such petition filed against it and such proceeding remains undismissed for 30 Days, (c) otherwise become bankrupt or insolvent (however evidenced) or (d) be unable to pay its debts as they fall due or (v) Seller's unexcused failure to Schedule the Buyer's Requested Quantity requested by Buyer for a cumulative period of 30 or more Gas Days in a 12 Month period in any one Transaction or (vi) Buyer's unexcused failure to Schedule the DCQ for a cumulative period of 30 or more Gas Days in a 12 Month period in any one Transaction, or (vii) the occurrence of a Material Adverse Change of the Affected Party; provided, such Material Adverse Change shall not be considered if the Affected Party establishes, and maintains throughout the term hereof, a Letter of Credit (naming the Notifying Party as the beneficiary) in an amount equal to the sum of (in each case rounding upwards for any fractional amount to the next $ 250,000) (a) the Notifying Party's Termination Payment plus (b) if the Notifying Party is Seller, the aggregate of the amounts Seller is entitled to receive under each Transaction for Gas Scheduled during the 60 Day period preceding the Material Adverse Change (the amount of said Letter of Credit to be adjusted quarterly to reflect amounts owing at that point in time) or (viii) the Affected Party fails to establish, maintain, extend or increase a Letter of Credit when required pursuant to this Agreement, or after reasonable notice fails to replace the issuing bank with another bank acceptable to the beneficiary or (ix) with respect to SELLER, at any time, Enron Corp. shall have defaulted on its indebtedness to third parties resulting in an acceleration of obligations of Enron Corp. in excess of $100,000,000, or with respect to BUYER, at any time, BUYER shall have defaulted on its indebted​ness to third parties, resulting in an acceleration of obligations of BUYER in excess of $5,000,000.  
8.1.1 
If either party's activities hereunder become subject to regulation under State or Federal law to a greater or different extent than that existing on the date of initial deliveries of Gas hereunder, and that regulation is directly incident on such Term Contract between the parties, and the regulation materially and adversely affects the business of such party, such party shall have the right to declare an Early Termination Date for that specific Term Contract in the same manner as above stated, provided, the party declaring the Early Termination Date shall be liable to the other party for the other party's Liquidated Damages calculated as set forth in Section 10.5.
8.12 
Collateral Requirement/Termination Payment Threshold.  (a) If at any time and from time to time during the term of this Agreement (and notwithstanding whether a Triggering Event has occurred) the Termination Payment that would be owed to a SELLER in respect of all Transactions then outstanding should exceed $1,250.000, such Party as the Beneficiary Party may request BUYER to establish a Letter of Credit as the Account Party in an amount equal to the Termination Payment in excess of $1,250,000 (rounding upwards for any fractional amount to the next $250,000), or such other collateral as may be reasonably acceptable to the Beneficiary Party.  (b) If at any time and from time to time during the term of this Agreement (and notwithstanding whether a Triggering Event has occurred) the Termination Payment that would be owed to a BUYER in respect of all Transactions then outstanding should exceed $25,000.000, such Party as the Beneficiary Party may request SELLER to establish a Letter of Credit as the Account Party in an amount equal to the Termination Payment in excess of $25,000,000 (rounding upwards for any fractional amount to the next $250,000), or such other collateral as may be reasonably acceptable to the Beneficiary Party.  (c) The Letter of Credit or other collateral shall be delivered within two Business Days of the date of such notice.  On a Monthly basis, such Letter of Credit may be increased or reduced correspondingly to the amount of such excess Termination Payment (rounding upwards for any fractional amount to the next $250,000).  For purposes of this Section 8.1.2, the calculation of "Termination Payment" shall include all amounts owed but not yet paid by one Party to the other Party whether or not such amounts are then due, for performance already provided pursuant to any and all Transactions.
8.2 
Each party reserves to itself all rights, set-offs, counterclaims and other defenses which it is or may be entitled to arising from or out of a Term Contract.

ARTICLE IX

Force Majeure

9.1 
Except with regard to a party's obligation to make payments due under the Contract, in the event either party hereto is rendered unable, wholly or in part, by force majeure to carry out its obligations under the Contract, it is agreed that upon such party's giving notice and full particulars of such force majeure or as soon as practicable, but in any event within seventy two (72) hours, such notice to be confirmed in writing by facsimile to the other party, after the occurrence of the cause relied on, then the obligations of the party giving such notice, insofar as they are affected by such force majeure, shall be suspended during the continuance of any inability so caused from its inception but for no longer period.

9.2 
The term "force majeure" as employed in this Contract will mean acts of God, strikes, lockouts, or industrial disputes or disturbances, civil disturbances, interruptions by government or court orders, necessity for compliance with any court order, law, statute, ordinance, or regulation promulgated by a governmental authority having jurisdiction, acts of the public enemy, or any other cause of like kind not reasonably within the control of the party claiming force majeure and which by the exercise of due diligence by such party could not have been prevented or is unable to be overcome.

9.3F 
In addition to circumstances that would not be considered force majeure under §9.2, the term "force majeure" specifically excludes the following occurrences or events: (i) the loss, interruption, or curtailment of interruptible and/or reassigned firm transportation on any Transporter necessary to effect receipt or delivery of Gas hereunder, unless the same event also curtails primary firm transportation to the extent primary firm transportation is available on the affected pipeline segment; (ii) increases or decreases in natural gas supply due to allocation or reallocation of production by well operators, pipelines, or other parties; (iii) loss of markets; (iv) failure of specific, individual wells or appurtenant facilities in the absence of a force majeure event broadly affecting other wells in the same geographic area; (v) regulatory disallowance of the pass through of the costs of natural gas or other related costs; and (vi) financial loss or economic distress related to changes in natural gas pricing, gas transport pricing, gas storage pricing, and/or gas balancing pricing.

9.4 
It is understood and agreed that the settlement of strikes or lockouts shall be entirely within the discretion of the party having the difficulty, and that the above requirement of the use of diligence in restoring normal operating conditions shall not require the settlement of strikes or lockouts by acceding to the terms of the opposing party when such course is inadvisable in the discretion of the party having the difficulty.

ARTICLE X

Failure to Perform

10.1F 
Subject to the tolerances set forth in Transporter's tariff, SELLER is obligated daily to Schedule, or cause to be Scheduled, and to deliver to the Transporter which is delivering Gas to the Delivery Point, and BUYER is obligated daily to Schedule, or cause to be Scheduled, and to receive from the Transporter which is receiving Gas at the Delivery Point, the Daily Contract Quantity of Gas at the Delivery Point agreed to for each Gas Day in the Term.

10.1BE 
Subject to the tolerances set forth in Transporter's tariff, SELLER is obligated daily to Schedule, or cause to be Scheduled, and to deliver to the Transporter which is delivering Gas to the Delivery Point, and BUYER is obligated daily to Schedule, or cause to be Scheduled, and to receive from the Transporter which is receiving Gas at the Delivery Point, the confirmed nominations determined pursuant to §3.3BE herein at the Delivery Point agreed to for the Term.

10.2 
Both parties hereto shall also promptly notify each other as soon as possible of any notification by a Transporter of any imbalances which are occurring or which have occurred, and they shall cooperate to eliminate such imbalances including the use of any make-up or balancing rights which either party may have.

10.3F 
If either party fails to Schedule the quantity as provided in Section 10.1F, that party shall be liable for the following damages:

(1) If the amount BUYER Scheduled on any Gas Day is less than the applicable Daily Contract Quantity and the Spot Price, as defined in Section 10.3F(3) hereunder, is less than the Contract Price, then BUYER shall be liable for and shall pay to SELLER (a) a dollar amount equal to any demand charges which SELLER has incurred on the Transporter(s) immediately upstream of the Delivery Point pursuant to firm transportation agreement(s) identified in the Term Contract for the transportation of Gas which BUYER failed to Schedule and (b) a dollar amount equal to the sum of the product of (i) the difference between the Contract Price and the Spot Price, multiplied by (ii) the difference between the Daily Contract Quantity and the quantities Scheduled by BUYER for each such Gas Day during the Term. Receipt of full payment hereunder by SELLER shall act to reduce the original Contract Quantity by a quantity equal to the difference between the original Contract Quantity and the total quantity Scheduled for the Term.

(2) If the amount SELLER Scheduled on any Gas Day is less than the applicable Daily Contract Quantity and the Spot Price, as defined in Section 10.3F(3) hereunder, is greater than the Contract Price, then SELLER shall be liable for and shall pay to BUYER (a) a dollar amount equal to any demand charges which BUYER has incurred on the Transporter immediately downstream of the Delivery Point pursuant to firm transportation agreement(s) identified in the Term Contract for the transportation of Gas which SELLER failed to Schedule and (b) a dollar amount equal to the sum of the product of (i) the difference between the Spot Price and the Contract Price multiplied by (ii) the difference between the Daily Contract Quantity and the quantities Scheduled by SELLER for each such Gas Day during the Term. Receipt of full payment hereunder by BUYER shall act to reduce the original Contract Quantity by a quantity equal to the difference between the original Contract Quantity and the total quantity Scheduled for the Term.

(3) The "Spot Price" shall be the “Daily Midpoint” price set forth in Gas Daily® (Financial Times Energy), or successor publication, in the column "Daily Price Survey" under the listing applicable to the geographic location closest in proximity to the Delivery Point(s) for the relevant Gas Day.  If there is no single “Daily Midpoint” price published for that particular Gas Day, but there is published a “Common” range of prices under the above column and listing, then the Spot Price shall be the average of such “Common” high and low prices.  In the event that no “Daily Midpoint” price or “Common” range of prices is published for that particular Gas Day, then the Spot Price shall be the average of the following:  the price (determined as stated above) for each of the first Gas Day immediately preceding and following the Gas Day in which the default occurred for which a Spot Price can be determined.
10.3BE 
Damages for failure to sell or deliver or purchase or take gas under Best Efforts contracts where a Party has not timely communicated its intention to interrupt its performance hereunder for a day shall be determined in accordance with Section 10.3 above.

10.4 
If by failing to receive or deliver quantities equal to the quantity determined in §10.1F or 10.1BE or by failing to confirm Scheduled quantities, either party hereto creates an imbalance on a Transporter, such party shall be solely liable for correcting such imbalance(s), so long as the parties cooperate to correct the imbalance as provided in Section 10.2. If any such imbalance is not corrected, and charges or penalties (including failure to receive contract price due to pipeline cashout(s) are assessed by a Transporter, the party which caused such imbalance shall be responsible for any and all such charges or penalties.

10.5 
Subject to Section 12.10 if an Early Termination Date occurs on the basis of the events set forth in Article VIII, the Notifying Party shall in good faith calculate its liquidated damages resulting from the termination of each terminated Transaction under this Contract. The "Liquidated Damages" shall be the present value of the economic loss deemed to have been suffered by the Notifying Party in securing a replacement contract for each terminated Transaction. Any economic loss will be determined by subtracting the value of (a) the remaining Term, Contract Quantities and prices under the Transaction had it not been terminated from (b) the equivalent quantities and relevant market prices for the remaining Term as agreed upon by BUYER and SELLER, or which are reasonably expected to be available in the market under a replacement contract for the Transaction. To ascertain the relevant market prices of a replacement contract, the Notifying Party may consider, among other valuations, the settlement price of the NYMEX contracts, quotations from leading dealers in Gas swap contracts, and other bona fide third party offers, adjusted as appropriate for the length of the remaining term and the basis differential in the event prices are calculated at delivery points that vary from the Delivery Points under the Transaction. If the calculation of Liquidated Damages results in a net gain due to the Notifying Party, damages shall be deemed to be zero. The Notifying Party shall give the other party notice of the Liquidated Damages, if any, accompanied by a statement in reasonable detail stating how the amount was calculated. The other party shall pay such Liquidated Damages to the Notifying Party within ten (10) days of receipt of such notice. At the time for payment of any amount due under this Section 10.5, each party shall pay the other party all additional amounts payable by it pursuant to this agreement but all such amounts shall be netted and aggregated with any other damages payable hereunder.

ARTICLE XI

Term

11.1 
The Contract shall remain in effect for twelve (12) months from the date hereof and from month to month thereafter unless terminated by either party on thirty (30) days advance written notice; provided, however, that if one or more Term Contracts are in effect, termination shall not be effective for any such Term Contract until the expiration of the effective period of such Term Contract.

ARTICLE XII

Miscellaneous

12.1 
The Term Contract constitutes the entire agreement between the parties hereto. There are no prior or contemporaneous agreements or representations affecting such subject matter other than those expressed in the Term Contract.

12.2 
No modification or change herein shall be enforceable, except as specifically provided for in the Term Contract, unless reduced to writing and executed by both parties.

12.3 
This Base Sales Contract, including, without limitation, each indemnification, shall inure to and bind the permitted successors and assigns of the Parties; provided, neither Party shall transfer this Base Sales Contract without the prior written approval of the other Party which may be withheld entirely at the option of such Party; provided further, either Party may, without the consent of the other Party (and without relieving itself from liability hereunder), (i) transfer, sell, pledge, encumber or assign this Base Sales Contract or the accounts, revenues or proceeds hereof in connection with any financing or other financial arrangements, (ii) transfer or assign this Base Sales Contract to any Affiliate by assignment, merger or otherwise, or (iii) transfer or assign this Base Sales Contract to any person or entity succeeding to all or substantially all of the assets of such Party.  Any Party's transfer in violation of this Section 12.3 shall be void.
12.4 No waiver by either party hereto of any one or more defaults by the other in the performance of any of the provisions of the Term Contract shall operate or be construed as a waiver of any other default or defaults whether of a like kind or different nature. Waiver shall have effect only while granted by the other party and can be rescinded at any time.

12.5 
The Term Contract shall be governed by and construed, enforced, and performed in the State of Texas, without regard to principles of conflicts of law.

12.6 
All damages and remedies for failure to perform as expressed in Article X herein shall be the sole and exclusive remedies hereunder as expressly set forth in the Term Contract. All other remedies or damages are waived. In no event shall either party be liable for any punitive, incidental, consequential, direct, indirect, or other damages not expressly set forth herein. To the extent any payment is required hereunder, it is agreed by the parties to constitute liquidated damages or amounts, the parties acknowledge that the damages are difficult or impossible to determine and that such payment constitutes a reasonable approximation of the amount of damages.

12.7 
The headings used for the Articles herein are for convenience and reference purposes only and shall in no way affect the meaning or interpretation of the provisions of the Term Contract.

12.8 
In case of conflict between the terms of any Short Form and the terms of this Base Sales Contract, the terms of the Short Form shall control. In the case of any conflict between the terms of any Telecopy Confirmation and the terms of the Short Form or Base Sales Contract, the terms of the Telecopy Confirmation Form shall control, unless specifically provided in the Short Form.

12.9 
The terms of this Base Sales Contract and of any Term Contract entered into prepared pursuant hereto, including but not limited to the Price, the Contract Quantity, the identified Transporter(s), and all other material terms thereof shall be kept confidential by the parties hereto or their agents, except to the extent that any information must be disclosed to a third party for the purpose of effectuating transportation of Gas subject to the Contract or to meet New York Mercantile Exchange requirements or regulatory filing requirements where necessary.

12.10 
Upon expiration of the parties' delivery and purchase obligations under this Contract, winding-up arrangements shall be concluded, and any monies due and owing SELLER shall be paid pursuant to the terms hereof, any corrections or adjustments to payment previously made shall be determined and any refunds due BUYER made at the earliest possible time, and in any event no later than sixty (60) days after receipt of final pipeline volumetric accounting any imbalances with respect to receipts or deliveries hereunder shall be corrected to zero balance.

IN WITNESS WHEREOF, this Base Sales Contract has been executed as of the date first above written.

BUYER: 
SELLER:

SMURFIT-STONE CONTAINER CORPORATION 
ENRON NORTH AMERICA CORP.
By: ____________________________________
By: _______________________________

Title: Vice-President, Procurement 
Title: _____________________________

Date: __________________________________
Date: _____________________________

EXHIBIT A

NOTICE / COMMUNICATION / PAYMENT

TO SELLER:

Notices/Correspondence:      

Enron North America Corp.

P.O. Box 4428

Houston, Texas   77210-4428

Attn:  Documentation and Deal Clearing Desk 

Facsimile No.  (713) 646-4816

Termination Notice Facsimile No.  (713) 646-4818
Invoices:

Enron North America Corp.

P.O. Box 4428

Houston, Texas   77210-4428

Attn:  Client Services

Facsimile No.  (713) 646-8420
Payments:
Enron North America Corp.

ABA Routing 111000012 Bank of America

Dallas, Texas

Account 3750494099

Nominations:   1 (800) 356-9427/1 (800) FLOWGAS

Confirmations:  Enron North America Gas Trading 1(713)646-2531
TO BUYER:

Notices/Correspondence:
Joanne Horalek

Energy Procurement Manager

c/o Smurfit-Stone Container Corporation

150 N. Michigan Av.

Chicago, IL 60601-7568

Fax: 312.649.4294
Invoices:
Joanne Horalek

Energy Procurement Manager

c/o Smurfit-Stone Container Corporation

150 N. Michigan Av.

Chicago, IL 60601-7568

Fax: 312.649.4294
Payments:
Nominations:
Confirmations:

























EXHIBIT B

EXAMPLE OF CONFIRMATION ON SELLER LETTERHEAD (INCLUDING NAME AND ADDRESS) TO CONFIRM TELEPHONIC TRANSACTIONS 
This Confirmation shall confirm the transaction agreed to on ___________, _____ and binding between Smurfit-Stone Container Corporation ("BUYER") and Enron North America Corp. ("SELLER") regarding the firm purchase and sale of Gas under the following terms and conditions.  BUYER to purchase and receive and SELLER to sell and deliver.  Transaction number ___________________________.

DAILY CONTRACT QUANTITY (DCQ):
____________________________

MAXDQ (if applicable):
____________________________
MINMQ (if applicable):
____________________________

MINDQ (if applicable):
____________________________

DELIVERY POINT(S):
____________________________
CONTRACT PRICE (per MMBtu):
____________________________

PERIOD OF DELIVERY:  
____________________________
SPOT PRICE LOCATION:
____________________________

{If this Confirmation relates to a NYMEX Exchange of Futures for Physicals Transaction the Confirmation may include the following with respect to Contract Price: The Contract Price shall be equal to the EFP Posted Price [plus] [minus] $_____ (the "Adjustment").  The "EFP Posted Price" shall be in accordance with Rule 220.17 of the rules and regulations of the NYMEX pertaining to Gas futures contracts for the Period of Delivery as set forth below:

( Buyer agrees to exchange its long position in [_# OF CONTRACTS, MONTH,  YEAR_] NYMEX contracts with Seller for Seller's short position in  [_# OF CONTRACTS, MONTH,  YEAR_] NYMEX contracts at a price of $_____ .

[REPEAT TEXT AFTER ( FOR EACH DELIVERY MONTH OF THE PERIOD OF DELIVERY FOR WHICH THE EFP Posted Price is agreed as of the preparation of this Confirmation]

in each Delivery Month for which an EFP Posted Price is not herein set forth, the EFP Posted Price shall be the price at which the exchange is posted with NYMEX in accordance with Rule 220.17.  Notwithstanding anything herein, if no posting is timely made for any Delivery Month in accordance with Rule 220.17 by Buyer and Seller, then there shall be no EFP Transaction hereunder for such Delivery Month.  The Transaction for that Delivery Month shall be considered a Transaction for the firm purchase and sale of Gas otherwise in accordance with the provisions hereof at a Contract Price equal to the average of the settlement prices occurring the last three Trading Days of the NYMEX Gas contracts for the applicable Delivery Month [plus] [minus] the Adjustment.  For purposes hereof, "Trading Day" means any Day for which a NYMEX Gas contract is determinable.}

This Confirmation is being provided pursuant to and in accordance with the Base Sales Contract effect between BUYER and SELLER (the "Agreement") and constitutes part of and is subject to all of the terms and provisions of such Agreement.  All capitalized terms herein used, but not defined, shall have the meanings set forth in the Agreement.  SELLERdoes hereby adopt its letterhead, including its address, as its signature in respect of the identification of SELLER and the authentication by SELLER of this Confirmation.  Any objection of BUYER to this Confirmation must be made by written notice to SELLER, as agreed and defined in the Agreement.

____________________________________________________________________________________________________________________​​​_________

EXHIBIT "B-1"
This Confirmation shall confirm the transaction agreed to on ___________, _____ and binding between Smurfit-Stone Container Corporation ("BUYER") and Enron North America Corp. ("SELLER") regarding the firm purchase and sale of Gas under the following terms and conditions.  BUYER to purchase and receive and SELLER to sell and deliver.  Transaction number ___________________________.
DAILY CONTRACT QUANTITY (DCQ):
____________________________

MAXDQ (if applicable):
____________________________
MINMQ (if applicable):
____________________________

MINDQ (if applicable):
____________________________

DELIVERY POINT(S):
____________________________
CONTRACT PRICE (per MMBtu):
____________________________

PERIOD OF DELIVERY:  
____________________________
SPOT PRICE LOCATION:
____________________________

This Confirmation is being provided pursuant to and in accordance with the Base Sales Contract effect between BUYER and SELLER (the "Agreement") and constitutes part of and is subject to all of the terms and provisions of such Agreement.  All capitalized terms herein used, but not defined, shall have the meanings set forth in the Agreement.  SELLER does hereby adopt its letterhead, including its address, as its signature in respect of the identification of SELLER and the authentication by SELLER of this Confirmation.  Any objection of BUYER to this Confirmation must be made by written notice to SELLER, as agreed and defined in the Agreement.

SIGNATURE LINES FOR BUYER AND SELLER
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