OUTLINE OF ANALYSIS

I. 
Damages for repudiation under UCC

A. UCC §2-719(1)

1. The UCC expressly permits the parties to agree to contractual remedies in addition to those provided by the UCC.

2. A court is likely to treat the buy-out provisions of Section 11.02 of the PPA as a remedy available to the Project if Brazos repudiates because any other treatment would allow Brazos to circumvent the clear agreement of the parties as to the “cost” to Brazos of getting out of the PPA.

3. The view is clearly supported by the decisions of the courts.

Examples:
Prenalta Corporation v. Colorado Interstate Gas Company, 944 F.2d 677 (10th Cir. 1991)


Lenape Resources Corporation v. Tennessee Gas Pipeline Company, 925 S.W. 2d 565 (Sup. Tex. 1996).

B. UCC §2-708(1)

1. If a court or arbitrator does not use Section 11-02 as the damage remedy, and assuming that damages on repudiation are governed by 2-708(1), courts have consistently enforced contract price escalation provisions.

Examples:
Northern Indiana Public Service Company v. Carbon County Coal Company, 799 F.2d 265 (7th Cir. 1986) (20 year coal contract)


Prenalta Corporation v. Colorado Interstate Gas Company, 944 F.2d 677 (10th Cir. 1991) (gas take-or-pay contract)


Lenape Resources Corporation v. Tennessee Gas Pipeline Company, 925 S.W. 2d 565 (Sup. Tex. 1996) (gas take-or-pay contract)

2. Brazos relies on an excerpt from the White and Summers UCC treatise that cites no authority for the view espoused by Brazos (and we could not find any either).

3. Under §2-708(1), the measure of damages on repudiation is equal to the present value of the contract payments (as escalated) less the “market value” of the merchant energy from the plant.  Enron believes that this will produce damages that are approximately equal to the buy-out price under Section 11.02 of the PPA, with the only variable being the discount rate.

C. UCC §2-708(2)

1. UCC §2-708(1) is not the exclusive remedy.  UCC §2-708(2) specifically recognizes that if §2-708(1) does not put Project in as good of a position as it would have been if Brazos fully performed, then Project is entitled to its lost profits.

2. Enron believes that the lost profits if Brazos repudiates will be approximately equal to PPA buy-out price, with the only variable being the discount rate.

II. 
Non-UCC Damages

A. A court is likely to use Section 11.02 of the PPA as the damage remedy.  The arguments are the same as under the UCC discussion.

B. The damages on repudiation if the UCC does not apply are no different: the damages are equal to the discounted contract price (escalated as provided in the contract) less the discounted value of the merchant sales from the plant.

C. This value is the same as the values in I. A and B and differs from the buy-out price only to the extent a different discount rate is used.

III. 
Conclusion

All analyses lead to similar damages, with the only argument being over the discount rate.





