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As representatives of WPS Resources, Inc., and on behalf both its local utility affiliate Wisconsin Public Service Corporation and its power marketing subsidiary, WPS Energy Services Inc., we submit the following comments for consideration by the EEI Master Power Purchase & Sale Agreement drafting committee.  

GENERAL TERMS AND CONDITIONS:

1)
Section 1.3:  Consider adding after "against it" at the end of subsection (i) the following:  “and such involuntary petition is not dismissed within thirty (30) days after the date it is filed or commenced".

2)
Section 1.4:  The section is ambiguous due to its definition of “relevant Party" to be both  the sender and recipient of notices and payments.  If the two Parties are in different time zones, it is therefore unclear when the Business Day begins and ends.  This can have an impact on various other timing issues in the agreement.  We suggest: delete “and” in the last sentence and replace with “or, as the case may be”.

3)
Section 1.8:  The definition of "Claims" could be improved or clarified in several respects.  The concept of what is a "third party claim or action" is not spelled out, but should be.  In line 2, it may be wise to replace "that" with "to the extent they".  In line 3, the words "under this Agreement" probably should be added after "indemnity".  Also in line 3, is the reference to "damages" meant to include all damages, including consequential and incidental damages?   Again in line 3, the word "reasonable" should be added before "attorneys'", and insert "and disbursements" after "fees".

4)
Section 1.11:  In line 3, it would be useful to add "Non-Defaulting" before "Party".  It is not clear what costs and expenses of "entering into new arrangements" are covered.  In line 5, what does the term "expenses" include,  just attorney’s expenses or is it intended to be broader?  This should be clarified.  

5)
Section 1.20:  The word "and" in line 1 should be "or". 

6)
Section 1.24:  What exactly comes within the scope of the term "economic benefit"? What is the discount rate to be used to complete the present value calculation?  What constitutes a "commercially reasonable" determination? This definition gives little guidance in terms of the assumptions to be used.  But since this can be a daily equation, more guidance is needed..  At a minimum, a discount rate should be provided.   (For example:  “Each present value calculation shall be made using as a discount rate the prime rate in effect on the day the calculation is made, as identified in The Wall Street Journal.”)  It would further help to describe what is or is not an economic benefit.

7)
Section 1.28:  The comments made above with respect to "Gains" apply equally with respect to Losses; very little guidance is given in terms of making this calculation, and that could lead to wild and unpredictable results in practice.  The term "economic loss" is referred to, but is not defined; this appears to be a very broad term that would include consequential damages.  Is that intended?

8)
Section 1.31:  See the comment above regarding Section 1.4.

9)
Section 1.50:  The cross reference here should be to Section 2.5, not Section 2.4.

10)
Sections 1.51, 1.53:  For the definitions of Replacement Price and Sales Price, was consideration given to how any imbalance charges that one side or the other might incur would be included?  Are such charges intended to be part of “additional transmission charges”?

11)
Section 2.2:  In line 3, insert "or addenda" after "supplements".

12)
Section 2.3:  Note that the last sentence appears to create a contradiction:  while earlier sentences indicate that a Party's failure to respond to a Confirmation will under certain circumstances be deemed to mean that the Party has accepted the terms proposed in the Confirmation, the last sentence indicates that a failure to return an executed Confirmation does not invalidate the Transaction agreed to by the Parties.  What does this mean?  Which terms govern in this situation, the terms of the oral Transaction, or the terms of the Confirmation that was deemed to be accepted?  Note also that there is no process outlined for dealing with objections to a Confirmation.  Note also that here, as in other places in the document, what will constitute "execution" of a Confirmation is not spelled out.  (More generally, the document does not describe in detail when a Transaction will have been deemed to have been "entered into".)

13)
Section 2.4:  In line 7, it would be prudent to delete "either orally or";  the general terms and conditions of the Master Agreement should not be subject to oral revision.  The proviso at the end of this section is troubling in this respect; it suggests that an oral Transaction CAN modify the general terms of the Master Agreement.  An agreement to amend the Master should be in writing, and not just in a potentially oral Transaction.

14)
Section 3.3:  A partial problem should only provide a partial excuse.  Thus, delete the words “, in whole or part,” from line 2.  Insert “to such extent” between “shall” and “be” in line 4.  In line 7, replace “remedy” with “attempt to overcome the effects of”.
15)
Section 4.1:  This section is not as clear as it might be in terms of describing how the process works with respect to partial defaults.  Should line 2 also reference Force Majeure events as a viable excuse for a failure to deliver?  What happens if there is a dispute between the Parties with respect to the deficiency amount to be paid by the Seller that has been calculated by Buyer?

16)
Section 4.2:  Comments corresponding to those made above with respect to Section 4.1 apply to this section, as well.

17)
We have seen others in the industry use and we suggest adding to the EEI Master the following as a new Section 4.3 to the Agreement:

4.3
Suspension of Performance for Failure to Deliver/Receive.  Notwithstanding, and in addition to, the remedies provided pursuant to Sections 4.1 and 4.2, if Seller or Buyer fails to schedule and/or deliver/receive all or part of the Product pursuant to a Transaction, and such failure is not excused under the terms of the Product or by Section 3.3 or by the other Party’s failure to perform, then upon three (3) Business Days’ prior notice, and for so long as the non-performing Party fails to perform, the performing Party shall have the right to suspend its performance under any or all Transactions.
18)
Section 5.1(f):  It might be somewhat clearer if "and" in line 2 was replaced with "if".

19)
Section 5.1(h)(ii):  In line 4, insert "Guarantor's receipt of" before "written".  As for Section 5.1(h), note that the lead in clause ("with respect to such Party's Guarantor, if any") does not mesh well into the subsections that follow, i.e., the words do not fit.

20)
Section 5.2: In line 4, "such notice" is used twice, but it is unclear what notice is being referred to.  Are the remedies identified in clauses (i), (ii) and (iii) cumulative, or alternative, or mandatory?  To provide clarity, we suggest adding the following sentence:  “These rights are cumulative and the exercise of any one of them is not a  waiver of any of the others.  On a more substantive note, is the remedy described in Section 5.2 reasonable, or is it a penalty?  Calculating the Settlement Amounts will be an arbitrary process, especially due to the imprecise definitions of Losses, Costs and Gains previously described.  The assumptions used by the Non-Defaulting Party could vary widely, leading to wildly differing calculations, and there does not appear to be much guidance given in terms of making the calculations or choosing the assumptions.  Those facts, together with the question of whether this process does or does not constitute a penalty, may make it more difficult to enforce this remedy.  On a related subject, what if the Non-Defaulting Party chooses not to exercise the rights given to it in Section 5.2? Does it have any other means of obtaining recourse against the Defaulting Party? 

21)
Section 5.7: Is the remedy identified in subsection (ii) in addition to the remedies available under Section 5.2?   Again, a clarifying sentence should be added that they are cumulative.  If so, that means that the entire process described in Sections 5.2 through 5.6 is purely optional. Is that the intent? 

22)
Section 6.3: Delete the comma after "invoice" in line 2.  In line 6, the words "required to be" may be deleted. 

23)
Section 7.1: This section contains a number of troublesome contradictions and inconsistencies.  Unless there is some compelling reason justifying their presence, the words "EXCEPT AS SET FORTH HEREIN," should be deleted from the beginning of the first sentence.  The third sentence seems to be inconsistent with Section 5.7(ii), and it does not seem to recognize either that the Agreement in several places identifies multiple express remedies, or that such express remedies do not always contain limitations.  As a result, it is difficult to understand whether and which express remedies are exclusive.  Applicability of the fourth sentence is unclear.  The words "UNLESS EXPRESSLY HEREIN PROVIDED," at the beginning of the 5th sentence suggest that consequential damages are available in some circumstances, but these circumstances are not defined.  (The definitions of "Gains" and "Losses" may encompass some consequential damages, but it is hard to tell for certain.)  That will lead to confusion, and may make the attempt at a consequential damage waiver ineffective (i.e., the Parties may end up litigating over whether or not in given circumstances consequential damages were or were not provided for).  The 5th sentence also purports to disclaim consequential damages arising under indemnity provisions (again, "unless expressly herein provided"); that could also lead to litigation, as the Parties may clash over which provision trumps, the indemnity or the consequential damage disclaimer.  The last sentence of the section attempts to add some customary liquidated damages language that was missing from Section 5.3; the language could be better drafted (for an example, see Section 2-718(1) of the UCC).  Of more significance is the question of which damages under the Agreement are meant to be liquidated?  This should have been clearly identified, so as to avoid any confusion. 

24)
Section 8.1: In line 4 of the first paragraph of Section 8.1, it is not clear what is meant by the statement "Section 8.1(b) shall apply exclusively". Sections 8.1(b), (c) and (d) can all be marked on the Cover Sheet as either applicable or not applicable, and in each case, one of those two boxes should be checked; that decision should govern, not this cryptic statement in line 4 of Section 8.1.   The default rule should be that if the box is not checked, it does not apply.

25)
Section 8.1(c):  We have previously noted how difficult and arbitrary the calculation of the Termination Payment in a default situation will be. This section compounds matters; it allows Party A to attempt to calculate a hypothetical Termination Payment every day, and depending upon the results of these calculations, Party A can demand Performance Assurance from Party B. Note that, in line 12, Party A is not explicitly required to comply with Party B's "request".  Further, what is the “Independent Amount” supposed to signify?

26)
Section 8.2: Section 8.2 appears to be essentially identical to Section 8.1 but the few minor wording differences should be cleaned up.

27)
Section 8.3: To improve this section, we suggest amending the first sentence to read: 

To secure its obligations under this Agreement and to the extent either or both Parties deliver Performance Assurance hereunder, each Party (a “Pledgor”) hereby grants to the other Party (the “Secured Party”) a present and continuing security interest in and lien on all Performance Assurance delivered by the Pledgor to the Secured Party hereunder and held by the Secured Party and in all proceeds of such Performance Assurance, and Pledgor agrees to take such actions as the Secured Party reasonably requires in order to perfect the Secured Party’s security interest in and lien on such Performance Assurance and its proceeds.

28)
Section 9.1: The term "taxes" is not defined, but probably should be. 

29)
Section 10.3: We suggest the formulation "arising prior to the Product’s arrival at the Delivery Point" rather than merely “prior to the Delivery Point.” 

30)
Section 10.4: The first sentence will be extremely difficult to administer or enforce, and it is not even clear that it is appropriate (i.e., tying the indemnification obligation to the time of occurrence of an event may not be appropriate). In the last line of the section, insert "indemnifying" between "such" and "Party". 

31)
Section 10.5: This provision could hamper corporate restructuring or acquisition/divestiture activities. In line 9, insert "of such Party" between "assets" and "whose". The concept of "tax and enforceability assurance" in lines 11-12 is not explained. 

32)
Section 10.7: Insert "overnight" before "United" in line 3. 

33)
Section 10.8: Throughout the document, sometimes the term "Agreement" is used, and other times "Master Agreement" is used; this is somewhat imprecise, because the terms are defined differently in the Cover Sheet.  Add the word “hereof” at the end of the first sentence.  In light of the first sentence, the second sentence should be deleted.  What does the phrase "Except to the extent herein provided for" mean in line 11? 

34)
Section 10.10:   We believe this is not correct as to contracts with a maturity date of two days or less after the date the contract is entered into.  We do not believe the Parties can negate the effectiveness of 11 U.S.C. § 101(25) by bilateral agreement.  Making such an attempt here may lead to bad collateral effects and create more litigation costs.  

SCHEDULE M 

35)
In subpart (i) of item C, "has" should be "have". 
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