Wright & Talisman, P.C.

Memo

To:

WSPP Contracting Committee

From:

Mike Small

Date:

July 16, 2001

Re:

CAISO Product; July 20, 2001 Conference Call


I believe that the following CalISO definition is used by many parties to the WSPP Agreement:

“CAISO Energy” means with respect to a Transaction, a Product under which the Seller shall sell and the Buyer shall purchase a quantity of energy equal to the hourly quantity without Ancillary Services (as defined in the Tariff) that is or will be scheduled as a schedule coordinator to schedule coordinator transaction pursuant to the applicable tariff and protocol provisions of the California Independent System Operator (“CAISO”) (as amended from time to time, the “Tariff”) for which the only excuse for failure to deliver or receive is an “Uncontrollable Force” (as defined in the Tariff).

In response to prior emails, I received the following changes to that language:

(1)
Duke adds:  

A CAISO “Schedule Adjustment” (defined as a schedule change implemented by the CAISO that is neither caused by, or within the control of, either Party) shall not constitute an Uncontrollable Force; rather if there is a CAISO Schedule Adjustment, the Party negatively impacted shall notify the other party and the Parties shall be obligated to exercise their reasonable efforts to reach an equitable resolution that reflects as nearly as practicable, the intention of the Transaction as originally negotiated.  All terms used within this definition of CAISO Energy, but not defined in the Agreement, shall have the meaning ascribed to them in the Tariff.

(2)
Tractebel sent the following:

“CAISO Firm Energy” means with respect to a Transaction, a Product under which the Seller shall sell and the Buyer shall purchase a quantity of energy equal to the hourly quantity without Ancillary Services (as defined in the Tariff) that is or will be scheduled as a Schedule Coordinator to Schedule Coordinator transaction pursuant to the applicable tariff and protocol provisions of the California Independent System Operator (“CAISO”) (as amended from time to time, the “Tariff”) for which the only excuse for failure to deliver or receive is an “Uncontrollable Force” (as defined in the Tariff).  A CAISO Schedule Adjustment shall not constitute an Uncontrollable Force; rather, if there is a CAISO Schedule Adjustment of the Contract Quantity, the Parties shall make an adjustment payment (the “Adjustment Payment”) with respect to the Contract Quantity that is adjusted by the CAISO (the “Affected Contract Quantity”).  “CAISO Schedule Adjustment” means a schedule change implemented by the CAISO that is neither caused by, nor within the control of, either Party.

The Adjustment Payment(s) shall be calculated as follows:

1.
Where the “Incremental Price” (“Inc Price”) and the “Decremental Price” (“Dec Price”), each as determined by the CAISO pursuant to the Tariff, are equal:  (I) if such price is greater than the Contract Price, Seller shall make an Adjustment Payment to Buyer equal to the difference between such greater price and the Contract Price for the Affected Contract Quantity; or (ii) if such price is less than the Contract Price, Buyer shall make an Adjustment Payment to Seller equal to the difference between such lesser price and the Contract Price for the Affected Contract Quantity.

2.
Where the Inc Price and the Dec Price are unequal, an Adjustment Payment will be calculated and paid for both the Inc Price and the Dec Price as follows:

A.
Inc Price Adjustment Payment.  If the Inc Price is greater than the Contract Price, Seller shall make an Adjustment Payment to Buyer equal to 50% of the difference between the Inc Price and the Contract Price for the Affected Contract Quantity.  If the Inc Price is less than the Contract Price,  Seller shall make an adjustment Payment to Buyer equal to 50% of the difference between the Contract Price and the Inc Price for the Affected Contract Quantity.

and
B.
Dec Price Adjustment Payment.  If the Dec Price is greater than the Contract Price, Seller shall make an Adjustment Payment to Buyer equal to 50% of the difference between the Dec Price and the Contract Price for the Affected Contract Quantity.  If the Dec Price is less than the Contract Price, Seller shall make an Adjustment Payment to Buyer equal to 50% of the difference between the Contract Price and the Dec Price for the Affected Contract Quantity.

(3)
Xcel Energy sent the following as possible additions:

“If the Parties agree to a service level defined by a different agreement (i.e., the WSPP agreement, the ERCOT agreement, etc.) for a particular Transaction, then, unless the Parties expressly state and agree that all the terms and conditions of such other agreement will apply, such reference to a service level/product shall be as defined by such other agreement, including if applicable, the regional reliability requirements and guidelines as well as the excuses for performance, Force Majeure, Uncontrollable Forces, or other such excuses applicable to such other agreement, to the extent inconsistent with the terms of this Agreement, but all other terms and conditions of this Agreement remain applicable.”  

“If the Parties agree to a service level/product defined by a different agreement (i.e., the WSPP agreement, the ERCOT agreement, etc.) for a particular Transaction, then, unless the Parties expressly state and agree that all the terms and conditions of such other agreement will apply, such reference to a service level/product shall be as defined by such other agreement, including if applicable, the regional reliability requirements and guidelines as well as the specific excuses for performance, Force Majeure, Uncontrollable Forces, or other such excuses applicable to such other agreement, to the extent inconsistent with the terms of this Agreement, but all other terms and conditions of this Agreement remain applicable.”  

Other Products and Service Levels: The Parties may agree to use a product/service level defined by a different agreement (i.e., the WSPP Agreement, the ERCOT agreement, etc.) for a particular Transaction. Unless the Parties expressly state and agree that all the terms and conditions of such other agreement will apply to any such Transaction, the Transaction shall be subject to all the terms of this Agreement, except that (1) all service level/product definitions; (2) the regional reliability requirements and guidelines; and (3) Force Majeure/Uncontrollable Force definitions shall have the meaning ascribed to them in the different agreement or in the applicable confirmation notice. 

(4)
San Diego Gas & Electric had previously stated that it would add:  “ISO schedule adjustments are not considered ‘Uncontrollable Forces.’”
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