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Introduction





This legal opinion deals with the operation of Enron’s Internet based derivative trading system called EnronOnline.


The issues addressed are those contained in the instructions provided by Enron on 30 November 1999 as refined and clarified through subsequent discussions and correspondence with Enron.


Terms appearing in italics have the meaning given to them in the dictionary at the end of this opinion.


For ease of reference this opinion is separated into Parts.  The Parts of this opinion may be categorised as follows:


Overview�
�
Introduction�
�
�
�
Executive summary�
�
�
�
Summary of operation of EnronOnline�
�
Compliance�
�
Compliance with exempt futures market declaration�
�
�
�
Compliance with ASIC’s Internet trading policies�
�
Contract �
�
Formation of a contract on EnronOnline �
�
�
�
Evidential issues with EnronOnline�
�
�
�
Contractual terms and their amendment�
�
Technology�
�
Technology law issues�
�
Intellectual property�
�
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�
Trade practices�
�
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�
Other�
�
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�
�
�
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�
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Each element of this opinion is subject to the assumptions and qualifications made in Part 12 of this opinion.


�
Executive summary





Subject to the detail of this opinion (including the assumptions and qualifications) we consider that:


entry into the electricity transactions in the manner described in Part 3 will not be contrary to the provisions of the exempt futures market declaration.  However, the terms of the exempt futures market declaration require Enron to notify ASIC of Enron’s adoption of electronic trading facilities in writing as soon as practicable after such adoption takes place;


although the ASIC has not released a Policy Statement or other instrument on the trading of futures contracts on the Internet, it would be reasonable to assume that the policy of the ASIC would be “technology neutral”;


the operation of EnronOnline:


will result in the valid formation of a contract containing the terms found in the electronic trading agreement; and 


will result in the valid formation of electricity transaction contracts;.


proper records must be kept in respect of the agreements made through EnronOnline;  


provided that EnronOnline is operating on a continual and reliable basis, records kept automatically by EnronOnline should not be inadmissible as evidence of the electricity transactions in the courts of the Australian jurisdictions merely because they are kept by a computer in an electronic format;


there are currently no privacy or protection of information laws in the Australian jurisdictions which are relevant to EnronOnline.  Although laws having this effect in connection with personal information on individuals may be introduced in the near future this should not affect EnronOnline as we understand that no personal information on individuals is to be collected;


Enron has a number of trademarks registered in the Australian jurisdictions.  However:


“EnronOnline” is not registered as a trademark.  If it is Enron’s intention to use the word “EnronOnline” as a product type then we advise that it should be registered as a trademark; 


“EnronOnline” is not registered as a business name.  If Enron intends to use “EnronOnline” as a trading name then it should arrange to register this name as a business name in the Australian states and territories in which it will trade;


“enrononline.com.au” has not been registered as a domain name;


[summary in relation to trade practices to be inserted on complete review of website]











�
Summary of operation of EnronOnline





From your instructions, we understand the operation of EnronOnline to be as follows:





Procedure for registering potential counterparties








�
1	Registration


The potential counterparty informs Enron that it wants to be able to use EnronOnline. Enron supplies the potential counterparty with a registration form.  The registration form is filled out by the potential counterparty and delivered to Enron together with credit and accounting information which Enron requires.


�
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2	Password


Enron makes its assessment of the potential counterparty to ascertain if the potential counterparty satisfies:


Enron’s credit criteria; and


the criteria set out in the exempt futures market declaration.


If the assessment is favourable, Enron sends the potential counterparty a pro-forma password agreement.  The potential counterparty completes and executes the password agreement and returns it to Enron.  Enron issues userid and password to the potential counterparty. 


�
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3	Electronic trading agreement


The potential counterparty accesses the home page on the Internet.  The potential counterparty enters userid and password.  The potential counterparty is presented with an electronic form of the electronic trading agreement which it may scroll through.  At the bottom of the electronic trading agreement the potential counterparty may click a dialogue box containing the words “I Agree” to signify its consent to the terms of the electronic trading agreement.


�
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�
Procedure for entering into electricity transactions with counterparties





�
1	Access to trading screen


The counterparty accesses home page on the Internet.  The counterparty enters its userid and password and gains access to the trading screen.  The trading screen shows the following in respect of potential electricity transactions:


potential transaction type


indicative bid price and capacity


indicative offer price and capacity


The trading screen makes it clear that this information does not represent an offer by Enron but has been provided by Enron as an “invitation to treat”.�
�
�
�
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2	Submitting an offer


If the counterparty wishes to enter into an electricity transaction with Enron it may submit an offer to enter into the electricity transaction by clicking on the transaction type and specifying the price and capacity at which it wishes to make an offer.  The offer of the counterparty is then submitted through the Internet to Enron. �
�
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3	Enron responds to the offer


Enron receives the offer of the counterparty and considers whether it will accept the offer.  The relevant considerations of Enron in determining whether it will accept the offer are:


the creditworthiness of the counterparty; 


the position of the relevant market price at the time at which it receives the offer of the counterparty; and


the ability of Enron to meet its obligations under such a electricity transaction.


If Enron accepts the offer of the counterparty it will notify the counterparty through the Internet of Enron’s acceptance of the counterparty’s offer. �
�
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4	Electricity transaction established


The acceptance of the counterparty’s offer by Enron is to establish a contract between the counterparty and Enron governed either by:


the ISDA Master Agreement already entered into between Enron and the counterparty; or


the general terms and conditions which are available for viewing on the website.


�
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5	Confirmations exchanged


Confirmations of the electricity transaction are exchanged containing the information required to evidence the commercial aspects of the electricity transaction in the same manner as for transactions not entered into using EnronOnline.  Confirmations may be exchanged electronically.]�
�
�
�
Compliance with exempt futures market declaration


Summary


Entry into the electricity transactions by Enron in the manner described in the summary in Part 3 will not be contrary to the provisions of the exempt futures market declaration.  However, the terms of the exempt futures market declaration require Enron to notify ASIC of Enron’s adoption of electronic trading facilities in writing as soon as practicable after such adoption takes place.


Introduction


A copy of the exempt futures market declaration and the related register of “registered facility providers” is attached as Appendix C.


The conditions prescribed by the exempt futures market declaration may be categorised into the following criteria:


identity of facility provider 


identity of counterparty 


manner of transacting 


management and reporting 


Identity of facility provider 


The exempt futures market declaration requires that the facility provider:


be a person registered in the Electricity Market Facility Providers Register (“register”) established by ASIC (a “registered facility provider”).  This includes Enron and the other persons having the benefit of the previous State-based electricity exempt futures market declarations; or


be a person who is within one of the classes of person specified to be a “facility provider” in the exempt futures market declaration made on 30 August 1994.  This includes certain banks, authorised money market dealers and persons holding a securities dealers licence under the Corporations Law.


We note that the exempt futures market declaration does allow for ASIC to provide, through an entry in the register, that the trading conducted by a registered facility provider be limited to being either on behalf of another specified person or in a limited capacity.  However neither of these restrictions is entered in the register in respect of Enron.


As Enron is a registered facility provider and is not subject to any limitations on the register, then electricity transactions entered into using EnronOnline will be consistent with these criteria.


Identity of counterparty


The exempt futures market declaration requires that each party to an electricity transaction on the futures market be:


a registered facility provider;


a permitted facility provider;


the government of the Commonwealth, a State or a Territory of Australia;


the Queensland Transitional Power Trading Corporation;


a related body corporate of a registered facility provider or a permitted facility provider, provided that the counterparty is the registered facility provider or a permitted facility provider to which the body corporate is related; and


a person who a registered facility provider or a permitted facility provider is reasonable satisfied owns tangible assets with a market value of:


more than A$10 million; or 


a lower amount determined by ASIC.


In addition, the exempt futures market declaration provides that before entering into a contract with a counterparty the registered facility provider must be satisfied on reasonable grounds:


about the creditworthiness of the counterparty; and


that the counterparty is contracting on its own account.


On the assumption that the procedures referred to in Part 2:


in relation to registering potential counterparties is followed, so that consistency with these criteria is verified prior to a password and userid being provided; and


in relation to entering into transactions with counterparties is followed, so that a check is made as to creditworthiness of the counterparty and as to the capacity of the counterparty, 


then the electricity transactions entered into using EnronOnline will be consistent with these criteria. 


Manner of transacting


The exempt futures market declaration provides that:


the registered facility provider must not engage in any conduct in connection with the operation of the futures market that is misleading or deceptive or is likely to mislead or deceive and must use its best endeavours to ensure that its employees dose not engage in any such conduct;


if:


“there is a substantial change in the arrangements for the operation of the declared futures market (including the adoption of electronic trading facilities)”


the registered facility provider must:


notify ASIC, in writing, as soon as practicable after the change occurs; or


be satisfied that ASIC has received written notice of the change from:


a person permitted to be a counterparty under the exempt futures market declaration;


the National Electricity Market Management Company Limited (or its successor);


the registered facility provider must not enter into an electricity transaction unless it reasonable considers that it has sufficient financial resources to meet (in a timely way) its financial obligations arising from the electricity transaction and any other electricity transactions entered into by the registered facility provider.


The exempt futures market declaration also provides that an electricity transaction must not:


create an obligation that can be transferred without the consent of the counterparty; or


be supported by:


the credit of a clearing organisation; or


a mark-to-market and settlement system routinely involving a person who is not a party to the electricity transaction.


On the assumption that:


the procedures referred to in Part 2 in entering into transactions with counterparties are followed so that a check as to the financial ability of Enron is made; and 


Enron notifies ASIC of EnronOnline following its launch in Australia; and


Enron does not engage in misleading and deceptive conduct in connection with EnronOnline (please note Part [   ] of this opinion in this regard); and


the terms of ISDA Master Agreement to which electricity transactions are subject do not contain mark-to-market provisions conducted by a third party,


then the electricity transactions entered into using EnronOnline will be consistent with these criteria. 


Management and reporting


The exempt futures market declaration contains various reporting and management obligations.


On the basis that Enron will continue to meet this obligations in respect of electricity transactions entered into on EnronOnline in the same manner as it does with its other transactions, then the electricity transactions entered into using EnronOnline will be consistent with these criteria.


�
Compliance with ASIC’s Internet trading policies


Summary


The ASIC has not released a Policy Statement or other instrument governing the trading of futures contracts on the Internet.  However, it would be reasonable to assume that the policy of the ASIC would be “technology neutral” and that entering into electricity transactions through EnronOnline will raise no regulatory concerns in addition to those relevant to electricity transactions entered into through other means. 


ASIC, Internet and e-commerce


The ASIC has released a short document outlining generally its approach to the Internet and e-commerce.  This is available on the ASIC website at www.asic.gov.au.


The ASIC summarises its approach to e-commerce as follows:


We are concerned with achieving regulatory objectives rather than developing technological solution; 


Our policies aim to be technology neutral; 


We will make sure that regulatory requirements for e-commerce are no more onerous than those applying to traditional ways of doing business. We will ensure this when it is consistent with good policy; 


We will make sure that consumers using e-commerce have at least the same levels of protection as they get from the laws and practices that apply to existing forms of commerce; and 


We will pro-actively assess the impact of technological developments on efficiency, safety and equity of the financial system. We will seek input from industry when appropriate.





Offers of securities on the Internet


The ASIC has released a Policy Statement on the offering of securities over the Internet (Policy Statement 141).  Whilst this is primarily to identify the circumstances in which an offering of securities on the Internet not targeted at Australian investors is granted relief from the prospectus requirements of the Corporations Law, it also contains some other relevant references:


in relation to coverage of financial products:


“This policy statement deals with regulation under the Law of Internet offers, invitations and advertisements of securities. We are developing our approach to regulating offers of other financial products over the Internet for which we have regulatory responsibility under other legislation (such as insurance and savings products). We will consider the principles in this policy statement when determining our approach.”


in relation to enforcement:


“We are continuing to be vigilant in monitoring regulatory issues associated with electronic commerce.”


and:


“As the opportunities presented by the Internet grow, so to do the opportunities for abuse. A key part of any regulatory regime is developing methods to enforce it. We are aware of the enforcement challenges which the Internet poses such as promptly identifying and locating non-complying issuers and taking appropriate action.”


The exempt futures market declaration


As noted in paragraph 4.10(b) above, the exempt futures market declaration requires Enron to notify ASIC as soon as practicable after Enron adopts any “electronic trading facilities”.  The fact that notice is required after the facilities are adopted indicates that ASIC has no intention to prevent such facilities being adopted.  We consider that EnronOnline should be considered a form of “electronic trading facility”. 


�
Forming a contract using EnronOnline 


Summary


The operation of EnronOnline:


will result in the valid formation of a contract containing the terms found in the electronic trading agreement; and 


will result in the valid formation of electricity transaction contracts.


Formation of contract


Contracts formed on the internet are enforceable in Australia, except in limited circumstances (not applicable here) where it would not satisfy a writing or signing requirement.  Electronic contracts are generally treated equivalently to traditional contracts.  The traditional elements of the formation of a contract must however still be satisfied. 


For a contract to arise, there are four main elements that must be satisfied:


there must be a “meeting of minds” as to the fundamental rights and obligations between the parties;


the contract must be supported by consideration from both parties;


the parties must have intended to create contractual relations; and


all parties to the transaction must have the legal capacity to form contracts.


Each of these is dealt with below in turn.  


Meeting of minds


This is usually evidenced by an offer from one party to the other party (or to a class of people including the other party, or to the world at large), and an unequivocal acceptance of that offer by the other party which is communicated to the party that made the offer prior to the offer being effectively withdrawn or terminated.  We assume that there are internal arrangements within the Enron group providing for communication of offers and acceptances made through EnronOnline to Enron in Australia (as we understand that although Enron in Australia is the contracting party for electricity transactions it is not the legal entity maintaining the website).  Please note that potential taxation issues could arise if the representative of Enron accepting the offers is not located in Australia (where Enron is tax resident).


Offer


An offer is comprised of the following elements.


a firm promise of definite or ascertainable terms;


that are able to be accepted as they stand


which is made to a specified individual, group of persons, or to the public at large; and 


which invites an exchange and indicates a willingness by the offeror to be legally bound.


An offer can be made by publishing a contract (such as the Electronic Trading Agreement) on a web-site, emailing a copy as an electronic attachment or through some other form of electronic transmission. The terms and conditions must be clearly drawn to the attention of the customer.


Under the law of the Australian jurisdictions it is possible for an offer which is not irrevocably made to be revoked by the offeror by communication to the offeree before it is accepted.  We understand that this should not present a practical concern in respect of EnronOnline as a decision to accept or reject an offer will be made by Enron in an extremely short period such that there is no opportunity for a counterparty to validly withdraw an offer.


Acceptance


No particular form of acceptance will be required unless the offer specifies terms to the contrary. Acceptance must merely be unequivocal and communicated to the other party. This allows for a reliable electronic means of communication to be used. 


If a purported acceptance is conditional or qualified in some way, it is generally taken to be a counter-offer, which must then be accepted by the other party.  If Enron were to act in response to a qualified “acceptance” on the basis that a contract had been formed, it may be taken to have acquiesced to the terms as qualified. 


Consideration


Consideration need not be monetary, but must have some value.  We note that the Electronic Trading Agreement provides for both parties acknowledging the receipt and adequacy of good and valuable consideration.  Although it is a matter of fact, we would expect that sufficient consideration would exist on the basis that the agreement facilitates each party in entering into electricity transactions with each other on EnronOnline.


Intention to create legal relations


This is presumed in a commercial context such as the business of Enron, unless there is evidence to the contrary.


Legal capacity 


Electronic transactions carry the risk that the other party is, for example, a minor, and thus unable to bind themselves contractually.  


As in traditional methods of contract formation, care also needs to be taken to confirm that the signatory is authorised to act on behalf of the entity.  The registration and password procedures of EnronOnline, however, provide a strong argument that the counterparty is bound by the terms of the electricity transactions as it has held out that the persons using EnronOnline have the authority to do so.  


Clause 2(d) of the Electronic Trading Agreement would not be effective to create a binding agreement if the other party lacks the requisite legal capacity to enter into a contract, nor would it result in a contract with party A if in fact the other party is a third party masquerading as party A.  


Conclusion


In the case of the electronic trading agreement, a valid contract will be formed when the counterparty clicks the “I Agree” button.


In the case of an electricity transaction, a valid contract will be formed when Enron notifies the counterparty of Enron’s acceptance of the counterparty’s offer prior to that offer being effectively withdrawn or terminated.


�
Evidential issues in respect of EnronOnline 


Summary


Proper records must be kept in respect of the agreements made through EnronOnline.  


Provided that EnronOnline is operating on a continual and reliable basis, records kept automatically by EnronOnline should not be inadmissible as evidence of the electricity transactions in the courts of the Australian jurisdictions merely because they are kept by a computer in an electronic format.


Type of evidence required


As a general matter, there must be sufficient evidence to prove the existence of and the terms of a contract.  In order to prove the terms of a contract, proper records must be kept.  


It is important that the operation of EnronOnline enables sufficient records to be kept. It would be preferable, for example, if the EnronOnline procedures caused a permanent record to be kept of:


the full text of the contractual terms as offered and accepted;


the full text of the prompts given to the counterparty (eg, “By clicking this button I confirm that I have read these terms and agree to be bound by them.”);


the full text of any response by the counterparty;


the full text of any other relevant pages which the counterparty would have had to have “clicked through” to get to the relevant page;


the full text of any information provided by the counterparty and/or the organisation on whose behalf they are contracting, particularly relating to identifying the individual and confirming their authority to contract on the organisation’s behalf;


the time and date of the acceptance; and


the identity of the counterparty who has accepted (and if practical the identification reference of the server from which the offer of the counterparty was made).


In the event of a dispute, it may be necessary to adduce evidence of the systems used to maintain electronic records of transactions in order to satisfy the court that the documents have not been varied electronically.  Storing the information on “read only” media shortly after it has been generated may be a prudent precaution.


Impact of the Evidence Acts


As requested, we have also briefly reviewed the relevant Evidence Acts to ascertain whether the legislative treatment of the business record rule raises particular issues need to be addressed in order to admit computer generated business records.  In general terms, this rule allows the admission of business records which record a fact having taken place despite the fact that, technically, such a record could be hearsay.  A summary of the relevant provisions is below.  


Western Australia


Section 79C of the Evidence Act 1906 (WA) provides that a statement in a document (which includes any record of information and includes discs or tapes) may be admissible as evidence of a relevant fact or opinion if the statement is derived from a device(s) designed and used for the purpose of recording, measuring, counting or identifying information (provided that direct oral evidence of the fact or opinion would have been admissible). 


Victoria


Section 55B of the Victorian Evidence Act 1958 (Vic) provides that in any legal proceeding where direct oral evidence of a fact would be admissible any statement contained in a document produced by a computer intending to establish that fact is admissible subject to four main conditions:


the document must be produced by the computer during a period over which the computer was used regularly to store or process information for the purpose of any activity directly carried on over that period whether for profit or not by any person;


over that period, there must have been regularly supplied to the computer in the ordinary course of those activities information of the kind contained in the statement or of the kind from which the information so contained is derived;


throughout the material part of that period, the computer must have been operating properly or, if not, any defect must be such as not to affect the production of the document or the accuracy of its contents; and


the information contained in the statement must reproduce or be derived from information supplied to the computer in the ordinary course of those activities.  


We understand that these criteria would be met by the normal operation of EnronOnline.  However, if EnronOnline were to cease operation then paper-based recording of the information stored by it at that time is likely to be necessary.


Queensland


Section 95 of the Evidence Act 1977 (QLD) is similar to section 55B of the Victoria Act.


New South Wales


The relevant section of the Evidence Act 1995 (NSW) (section 69) does not contain a specific reference to computer and other machine generated information (unlike in its predecessors).  It is understood that this was not thought necessary on the basis that the narrow definition of hearsay in the NSW Evidence Act being “evidence of a previous representation made by a person” does not render machine generated material hearsay.


Commonwealth


Section 69 of the Evidence Act 1905 (Cth) is in similar terms to section 69 of the New South Wales Evidence Act.


Please let us know if you require detailed advice on these.


�
Contractual terms and amendment


Summary


We confirm that the form of the:


trading agreement; and


general password agreement;


electronic terms and conditions,


are appropriate in order to document the electricity transactions.  


Contractual terms


We have reviewed the form of the:


trading agreement; and


general password agreement;


electronic terms and conditions,


and consider that they are appropriate in order to document the electricity transactions.  However, we have reviewed these from the perspective of what is required for their use in connection with EnronOnline and not from a commercial perspective.


In addition, we also note that other documents will also be relevant, namely confirmations of the electricity transactions and, where one has been agreed with the relevant counterparty, an ISDA Master Agreement.  It is important that these documents are not inconsistent with the operation of EnronOnline.  For example, 


instead of referring to a telephone conversation between two dealers, a confirmation would need to refer to the transaction entered into through EnronOnline; and


the schedule to the ISDA Master Agreement could amend Section 9(e)(ii) of the ISDA Master Agreement to refer to EnronOnline where reference is made to agreeing the terms of a Transaction “whether orally or otherwise”.


Please also note that where electricity transactions are initially governed by the general terms and conditions and a later ISDA Master Agreement entered into between Enron and the counterparty, the terms of the schedule to that ISDA Master Agreement would need to ensure that those electricity transactions were governed from that time by the ISDA Master Agreement (instead of the general terms and conditions).


Amendment


We understand that where the terms of the Password Agreement are to be amended, a written amendment agreement will be entered into (as the Password Agreement is made in writing).


We understand that where the terms of the electronic trading agreement or general terms and conditions are amended then the counterparty will be notified through EnronOnline of the amendment and be required to scroll through its terms before signifying its agreement to the amendment by clicking on a box marked “I Agree”.  Until the “I Agree” box is clicked by a counterparty the amendment to the terms does not take effect.  Records will be kept of the form of the electronic trading agreement and general terms and conditions in place with a counterparty at each relevant time.


�
Technology law issues


Summary


There are currently no privacy or protection of information laws in the Australian jurisdictions which are relevant to EnronOnline.  Although laws having this effect in connection with personal information on individuals may be introduced in the near future this should not affect EnronOnline as we understand that no personal information on individuals is to be collected;


Privacy


Other than in relation to the banking industry and the telecommunications industry, there are currently only very limited laws related to privacy and the protection of information in the private sector. 


However, the situation in Australia is set to change.  In September 1999 the federal government released an information paper detailing proposed legislation to protect privacy in the private sector.  In December 1999 the government issued “key provisions” of the Privacy (Private Sector) Bill 1999 (‘Bill’).  The Bill is intended to be introduced into Parliament sometime in February this year.  However, the Bill is not likely to affect the operation of EnronOnline in Australia as it applies to the collection of personal information on an individual (and we understand that no personal information on individuals is to be collected).


Security


As a matter of prudent practice, it makes good commercial sense to establish high levels of security in relation to the information held by EnronOnline and the information transferred to and from EnronOnline. 


�
Intellectual Property Issues


Summary


Enron has a number of trademarks registered in the Australian jurisdictions.  However:


“EnronOnline” is not registered as a trademark.  If it is Enron’s intention to use the word “EnronOnline” as a product type then we advise that it should be registered as a trademark; 


“EnronOnline” is not registered as a business name.  If Enron intends to use “EnronOnline” as a trading name then it should arrange to register this name as a business name in the Australian states and territories in which it will trade;


“enrononline.com.au” has not been registered as a domain name.  


Trademarks


The registration of trademarks used by Enron in its business is an important means of protecting Enron’s reputation and goodwill.  A search of the Australian trademark register for the word “Enron” has revealed that Enron Corp has the following trademarks registered in Australia:


Enron in the following form:


�� EMBED Word.Picture.6  ���


Enron Corp in the following form:


�� EMBED Word.Picture.6  ���


E Enron in the following form:


�� EMBED Word.Picture.6  ���


the word “Enron”; 


the words “Enron Corp”; and


E Enron in the following form and in the colour combination of white, blue, red and green:


�� EMBED Word.Picture.6  ��� 


A review of the Internet site enrononline.com indicates that the word “EnronOnline” is being used as a type of product name in relation to Enron’s online service.  This is further confirmed by the use of a separate “EnronOnline” domain name.  If it is Enron’s intention to use the word “EnronOnline” as a product type then we advise that it should be registered as a trademark.  However, if EnronOnline is merely being used to describe the means through which Enron is delivering its service (ie. over the Internet) then registration of the trademark may not be necessary. 


Business Names


Our discussions with the New South Wales Department of Fair Trading has revealed that Enron Australia Pty Limited (ACN 082 245 903) does not have any registered business names in the state of New South Wales.  However, this does not mean that Enron Australia Pty Limited has no business names registered in any of the other Australian states or territories. 


If Enron will be using “EnronOnline” as a trading name then it should arrange to register this name as a business name in the Australian states and territories in which it will trade. 


Domain Names


A search of the Internet domain name register of Aunic reveals that the domain name enron.com.au is registered to Enron Australia Pty Limited.  Our search also revealed that enrononline.com.au had not been registered.  Please let us know if you would like our assistance in registering this.


�
Trade Practices Act Issues 


Summary


[summary awaiting full review]


Part V Trade Practices Act


Part V of the Trade Practices Act is entitled ‘Consumer Protection’.  Section 52, under Part V of the Act, provides that a corporation must not engage in conduct which is, or is likely to, mislead or deceive.  Accordingly, Enron must ensure that all statements it makes on the web site are not misleading or deceptive.  


A review of the enrononline.com site at http://www.enrononline.com/home?ID=NewsDisplay&story_id=51 revealed the following statements:


“The database processes the submission in milliseconds” and “EnronOnline will, in milliseconds, automatically process the offers you submit”.  


Given the nature of the Internet and the potential for a delay between when a person clicks the “submit” button on their computer and the time it takes for EnronOnline to register this transaction, this comment may not be entirely accurate.  If a person suffers damage from a move in the commodity price as a result of a delay in processing the transaction, EnronOnline maybe subject to a claim for damages based on its representation that all transactions are processed in milliseconds. 


“Enron’s traders do not see your submission until after it has been accepted or rejected by the EnronOnline database”.  


[This is clearly an important aspect of the transaction process and somewhat different to the traditional means of trading.  We assume that Enron has the requisite mechanisms in place to achieve this result for each and every transaction which takes place. ]


[further comment following full review]


�
Assumptions and qualifications


In addition to the assumptions and qualifications set out in various parts of this opinion, the conclusions which are expressed are based on the following assumptions and subject to the following qualifications.


Assumptions


We have assumed the following:


that each electricity transaction and the electronic trading agreement would be valid, binding and enforceable had it been entered into other than through EnronOnline.  In other words, this opinion is not given on the enforceability of electricity transactions and the electronic trading agreement generally, instead it is an opinion on wether there is any effect on the enforceability of an electricity transaction or the electronic trading agreement because they are entered into through EnronOnline.


that EnronOnline operates as described in part 3 of this legal opinion and there are no material facts omitted from that description;


that the password agreement with the counterpartiescountparties are valid, binding and enforceable;


that the counterparties will have the requisite legal capacity and authority to enter into and fulfil their obligations under the password agreement and the electronic trading agreement;


that the courts of New South Wales and the Federal Courts of Australia will give effect to the choice of laws clause in the password agreement and the electronic transaction agreement;


that evidence of each relevant aspect of the electricity transactions and the other agreements made on EnronOnline will be kept in a format which cannot be altered; and


that the form of the general terms and conditions accurately reflects the commercial decisions which you have made in relation to the terms of electricity transactions.


[to be added]


Qualifications


This opinion is subject to the following qualifications:


Mallesons Stephen Jaques is qualified to advise on the laws of the Australian jurisdictions.  The opinions expressed in this analysis are limited to those laws;


we do not comment on the effect of taxation laws, including in respect of goods and services tax or stamp duty;


 [to be added]


Reliance


This opinion is given solely for the benefit of Enron and may not be relied upon by any other person unless we specifically agree with that person in writing.


�
Dictionary





In this opinion, the following terms have the following meaning.  





ASIC�
means the Australian Securities and Investments Commission.�
�
Australian jurisdictions�
means the Commonwealth of Australia, New South Wales, Queensland, Western Australia and the Australian Capital Territory.�
�
Australian law�
means the law of the Australian jurisdictions.�
�
counterparty�
means an Australian counterparty to an electricity transaction with Enron, being a person with whom Enron is permitted to transact under the terms of the exempt futures market declaration.�
�
electricity transactions�
means the electricity derivative transactions which Enron is permitted to enter into under the exempt futures market declaration.�
�
electronic trading agreement�
means an agreement in the form contained as Appendix B.�
�
Enron�
means Enron Australia Finance Pty Limited �
�
EnronOnline�
means the Internet based derivative trading system of Enron, whose operation is described in Part 2 of this opinion.�
�
exempt futures market declaration�
means the Corporations (Exempt Futures Market - National Wholesale Electricity Declaration) 1999 �
�
general terms & conditions�
means the general terms and conditions contained as Appendix C.�
�
home page�
means www.enrononline.com�
�
password�
means the password allocated by Enron to a counterparty�
�
password agreement�
means an agreement in the form contained as Appendix A.�
�
potential counterparty�
means an entity who has not yet agreed to the terms of the electronic trading agreement.�
�
trading screen�
means the Internet  page of the website which displays the potential electricity transactions which may be traded.�
�
user id�
means the identification code allocated by Enron to a counterparty.�
�
website�
means the EnronOnline Internet website which commences with the home page.�
�






�
Appendix A	Password agreement





PASSWORD APPLICATION





WHEREAS, Enron Australia Finance Pty. Ltd (ACN 082 245 921)  and/or its affiliates (referred to herein collectively and individually as “Enron”) from time to time have established or will establish one or more websites or other internet-based electronic trading facilities (including www.enrononline.com and collectively, the “Website”) for the trading of products and instruments based on energy products or other commodities (including derivative products) (collectively, “Transactions”); The counterparty identified below (“Counterparty”) wishes to access and utilize the Website; and Enron is willing to provide such access on the terms and conditions set forth herein, Enron and Counterparty hereby agree as follows:





Enron shall issue to Counterparty or activate a password userid (which may allow Counterparty to create additional passwords and userids, collectively the “Passwords”)  that will enable Counterparty to access and utilize the Website.  Counterparty understands and agrees as follows: (1) Any additional Passwords that Counterparty creates are permitted solely as an administrative convenience to Counterparty, which will be solely responsible for the creation, monitoring and use of any such additional Passwords and, without limitation, Enron will have no responsibility whatsoever for controlling or monitoring the use of such Passwords and no liability for any use of such Passwords.  (2) It shall be solely responsible for any and all acts or omissions with respect to access and use of the Website (including the execution of Transactions) by any person using the Passwords, and it shall only provide the Passwords to its employees who are authorized by the Counterparty to access and use the Website and execute Transactions, and not to any third parties.  It will implement and enforce reasonable measures to protect the confidentiality of the Website and shall immediately notify Enron of any unauthorized disclosure or use of the Passwords.  Use of the Passwords outside of the country previously identified by Counterparty as the country in which its trading is situated is strictly prohibited.  (3) Its access to and use of the Website will be subject to the Electronic Trading Agreement available on the Website (the “ETA”).  Prior to Counterparty’s first execution of Transactions through the Website, it will be required to indicate its agreement to the ETA by “clicking” on the designated spaces and, thereafter, any access and utilization of the Website using any of the Passwords will be governed by this Password Application and the ETA.  (4) The ETA, any General Terms and Conditions (“GTC’s”) and any Transactions executed on the Website will be deemed to be “in writing” and to have been “signed” (and any record of the ETA, any GTC or any Transactions will be deemed to be in “writing” for all purposes).  Without limitation of the foregoing, Counterparty agrees that it will be bound by any Transactions executed on the Website through a “click” agreement (or other action specified by Enron) by any person using the Passwords, subject to and in accordance with the terms of this Password Application and the ETA.  Counterparty represents, warrants and covenants that all information provided by Counterparty to Enron is true, accurate and complete in all respects and that Enron shall be entitled to continue to rely on any information previously provided to it by Counterparty in connection with the execution of Transactions through the Website. Counterparty notifies Enron that its address details for notices in connection with Transactions on the Website are set out below.  Counterparty agrees to notify Enron promptly of any changes to these details.


This Password Application will be governed by and construed in accordance with the laws in force in the State of New South Wales and each party submits to the non-exclusive jurisdiction of the courts of New South Wales, and the courts of appeal from them. 


Date:





Signed:	_______________________


Signed:


_____________________


Name:	_______________________


Name:


_____________________


Title:	_______________________


Title:


_____________________





�
For and on behalf of	For and on behalf of








ENRON AUSTRALIA FINANCE PTY.LTD.	__________________________ 


COUNTERPARTY














Proposed Initial Password – PLEASE COMPLETE


Counterparty hereby requests the following as its initial password which must be 8 to 10 characters long:


�symbol 255 \f "Symbol" \s 16�ÿ��symbol 255 \f "Symbol" \s 16�ÿ��symbol 255 \f "Symbol" \s 16�ÿ��symbol 255 \f "Symbol" \s 16�ÿ��symbol 255 \f "Symbol" \s 16�ÿ��symbol 255 \f "Symbol" \s 16�ÿ��symbol 255 \f "Symbol" \s 16�ÿ��symbol 255 \f "Symbol" \s 16�ÿ��symbol 255 \f "Symbol" \s 16�ÿ��symbol 255 \f "Symbol" \s 16�ÿ�


(Note: The Website will require that the initial password be changed when it is first used.)





Initial Counterparty contact details:	


Address:			


Attention:			


Facsimile No:			


Telephone No:			


Email address:			











�
Appendix B	Electronic trading agreement





	ELECTRONIC TRADING AGREEMENT








WHEREAS, Enron Australia Finance Pty. Ltd (ACN 082 245 921) and/or its affiliates (referred to herein collectively and individually as “Enron”) from time to time have established or will establish one or more websites or other internet-based electronic trading facilities (including www.enrononline.com and collectively, the “Website”) for the trading of products and instruments based on energy products or other commodities  (including derivatives products) (collectively, “Transactions”); and 


WHEREAS, you (“Counterparty”) and Enron have entered into a Password Application (“Password Application”), pursuant to which Enron has agreed to provide Counterparty with access to the Website and Counterparty has agreed to access and utilise the Website solely in accordance with the terms and conditions of the Password Application and this Agreement.


NOW, THEREFORE, for good and valuable consideration, the receipt and adequacy of which are hereby acknowledged, the parties hereby agree as follows:


1.	SCOPE OF AGREEMENT.  Enron and Counterparty hereby declare, by Counterparty “clicking” on the designated spaces in this Agreement, their mutual intent to enter into this Agreement on the terms and conditions set forth herein and in the Password Application (which together shall be considered a single agreement for all purposes and the term “Agreement” as used herein shall refer to this Agreement and the Password Application taken together) and to be legally bound by the terms and conditions of this Agreement to the same extent and with the same force and effect as if Counterparty had manually executed this Agreement.  This Agreement (taken together, where applicable, with any relevant (i) master agreement or agreements or other written agreements, (ii) procedures established by Enron with respect to the access and utilisation of the Website and (iii) other terms and conditions specified or referred to on the Website from time to time) will govern the access and utilisation of the Website and any and all Transactions entered into by Counterparty through the Website.


2.	REPRESENTATIONS, WARRANTIES AND COVENANTS.  Counterparty hereby represents, warrants and covenants as follows:


(a)	Counterparty will access and utilise the Website (including but not limited to the execution of Transactions) solely for its own internal business and commercial purposes and in accordance with the terms and conditions of this Agreement, any procedures established by Enron with respect to the access and utilisation of the Website and any other terms and conditions specified or referred to on the Website from time to time.  Counterparty will not utilise the Website or enter into Transactions on behalf of any third parties or sell, lease, store, retransmit, redistribute or provide, directly or indirectly, any portion of the content of the Website to any third party.  Counterparty acknowledges that the Website is the exclusive and proprietary property of Enron, and that Counterparty shall have no rights with respect thereto. Counterparty agrees to protect the proprietary rights of Enron in the Website and Counterparty shall comply with reasonable requests made by Enron to protect such rights.  


(b)	Enron may, in its sole discretion, with or without notice to Counterparty, temporarily or permanently cease to provide the Website or suspend, terminate or restrict Counterparty’s access to and utilisation of the Website.  Counterparty shall supply Enron with all information reasonably requested by Enron concerning Counterparty and its access to and utilisation of the Website.  Counterparty acknowledges that its access to and utilisation of the Website may be monitored by Enron for Enron’s own purposes, and not for the benefit of Counterparty, and that the resultant information may be utilised by Enron.


(c)	Counterparty shall comply with any and all laws, rules, regulations or orders applicable to Counterparty’s access to and use of the Website.


(d)	By “clicking” on the designated spaces in this Agreement, Counterparty itself is executing this Agreement on its own behalf.  Counterparty has all necessary power and authority to execute and perform this Agreement and this Agreement is its legal, valid and binding agreement, enforceable against Counterparty in accordance with its terms.  Neither the execution of or performance under this Agreement by Counterparty violates any law, rule, regulation or order, or any agreement, document or instrument, binding on or applicable to Counterparty.  Counterparty agrees that this Agreement and any Transactions executed hereunder will be deemed to be “in writing” and to have been “signed” for all purposes and that any record of any such Transaction will be deemed to be in “writing”.  Counterparty will not contest the legally binding nature, validity or enforceability of this Agreement or any Transaction executed through the Website based on the fact that it has been executed by “clicking” on the designated spaces and expressly waives any and all rights it may have to assert any such claim.


(e)	Counterparty has reviewed and understands the procedures established by Enron with respect to the execution of Transactions and agrees to comply with such procedures (and with any changed or amended procedures established by Enron that are posted on the Website) in connection with such Transactions.


(f)	The Website may provide links to certain internet sites sponsored and maintained by third parties.  Such sites are publicly available and Enron is providing access to such links through the Website solely as a convenience to Counterparty.  Enron makes no representations or warranties concerning the content of such sites and the fact that access to such sites is provided does not constitute any endorsement, authorisation or sponsorship of such sites or their sponsors by Enron nor is there any affiliation between Enron and such sponsors and such sponsors do not endorse, authorise or sponsor the Website.  Counterparty understands and agrees that it will use or rely on such sites solely at its own risk and that Enron does not grant the Counterparty any rights in respect of such sites.


(g)	COUNTERPARTY ACKNOWLEDGES, UNDERSTANDS AND ACCEPTS THAT TO THE MAXIMUM EXTENT PERMITTED BY LAW, (i) ENRON MAKES NO WARRANTY WHATSOEVER TO COUNTERPARTY AS TO THE WEBSITE, OR THE RESULTS OF COUNTERPARTY’S USE OF THE WEBSITE, EXPRESS OR IMPLIED, AND (ii) THE WEBSITE IS PROVIDED BY ENRON ON AN “AS IS” BASIS AT COUNTERPARTY’S SOLE RISK AND ENRON EXPRESSLY DISCLAIMS ANY IMPLIED WARRANTIES OF SATISFACTORY QUALITY OR FITNESS FOR A PARTICULAR PURPOSE.�


3.	TRANSACTIONS.


(a)	Each Transaction executed by Counterparty through the Website shall be subject to the terms and conditions of this Agreement, the short descriptions and the long definitions posted on the Website (regardless of whether Counterparty actually “clicks” on the designated space or views such information) in respect of the products which are the subject matter of the relevant Transaction, and any master agreement in effect as of the date of execution of such Transaction, provided that, if no such master agreement is in effect as of the date of execution of such Transaction, the Transaction shall be subject to the terms and conditions (including “General Terms and Conditions” or “GTCs”) established by Enron which are then in effect with respect to such Transaction and are posted on the Website, and/or any other written agreements between the parties in respect of the products which are the subject matter of the relevant Transaction from time to time.


(b)	A Transaction will be initiated by Counterparty offering to buy from, or sell to, Enron, by “clicking” on the designated spaces on the Website.  The Website is not, and shall not be construed as, an offer to buy or sell by Enron.


(c)	Enron may accept or reject Counterparty’s offer at its sole discretion.  A Transaction shall be deemed executed at the time that Enron first signifies its acceptance of Counterparty’s offer, accessible on the Website server, whether the Website server is accessible by the Counterparty at that time or not.  Counterparty is taken to have waived the right to receive any other communication of acceptance of the offer.


(d)	Each Transaction entered into by Counterparty through the Website will be executed with the Enron entity that is a party to the master agreement with Counterparty applicable to such Transactions, if any, or, if no such master agreement or other written agreement is in place, the Enron entity identified on the GTCs applicable to such Transaction and posted on the Website.


(e)	Enron may furnish Counterparty with a confirmation of each Transaction executed through the Website and the terms of each such confirmation shall be valid and binding on Counterparty unless objected to within three business days of the date of transmission thereof.  In the event of any conflict between the terms of this Agreement, any applicable master agreement or any applicable GTCs, and the terms of such confirmation, the terms of the confirmation shall control.


4.	LIMITATION OF LIABILITY; INDEMNITY.


(a)	ENRON AND ITS DIRECTORS, OFFICERS, EMPLOYEES AND AGENTS, SHALL HAVE NO LIABILITY, CONTINGENT OR OTHERWISE, TO COUNTERPARTY OR TO THIRD PARTIES, FOR THE ACCURACY, TIMELINESS, COMPLETENESS, RELIABILITY, PERFORMANCE OR CONTINUED AVAILABILITY OF THE WEBSITE OR FOR DELAYS OR OMISSIONS THEREIN.  IN NO EVENT WILL ENRON BE LIABLE FOR ANY LOSS OF BUSINESS OR CONTRACT, LOSS OF PROFIT OR OPPORTUNITY, BREAK COSTS IN CONNECTION WITH ANY OTHER CONTRACT, LOSS OR CORRUPTION OF DATA, LOSS OF GOODWILL OR REPUTATION OR WASTED MANAGEMENT TIME OR ANY SPECIAL, INDIRECT, INCIDENTAL, PUNITIVE OR CONSEQUENTIAL DAMAGES (INCLUDING, WITHOUT LIMITATION, LOSS OF BUSINESS, LOSS OF PROFIT, LOSS OR CORRUPTION OF DATA, LOSS OF GOODWILL OR REPUTATION OR WASTED MANAGEMENT TIME) WHICH MAY BE INCURRED OR EXPERIENCED ON ACCOUNT OF COUNTERPARTY’S ENTERING INTO THIS AGREEMENT OR USING OR RELYING ON THE WEBSITE OR ANY INFORMATION ON IT, EVEN IF ENRON HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.  ANY LIMITATIONS OR RESTRICTIONS ON THE LIABILITY OF EITHER PARTY IN THIS AGREEMENT SHALL ONLY APPLY TO THE EXTENT PERMITTED BY APPLICABLE LAW. 2


(b)	Counterparty shall indemnify, protect, and hold harmless Enron and its directors, officers, employees and agents from and against any and all losses, liabilities, judgments, suits, actions, proceedings, claims, damages, and costs (including attorneys’ fees) resulting from or arising out of Counterparty’s access to and utilisation of the Website, including, without limitation (i) any access or entry into any other Enron system other than the Website, (ii) any act or omission by any person obtaining access to the Website through the Passwords (as defined in the Password Application), whether or not Counterparty has authorised such access, and/or (iii) any actions taken or not taken by Counterparty as a result of or based on its access to or utilisation of the Website.


5.	CONFIDENTIALITY.


(a)	Subject to the exceptions provided in clause 5(b), neither party shall, at any time, whether before or after the expiry or sooner termination of this Agreement, without the prior written consent of the other party, disclose or suffer or permit its officers, employees, agents or contractors to disclose to any person (other than to any of its officers, employees, affiliates, agents or contractors with a need for the Confidential Information (as defined below) in connection with the performance of their obligations to Counterparty) any of the contents of this Agreement or the Website or any confidential information that may come into such party’s possession during the term of this Agreement concerning the operations, contracts, commercial or financial arrangements, activities or affairs of the other party (collectively, “Confidential Information”).


(b)	The provisions of clause 5(a) shall not apply to the disclosure of any Confidential Information which (i) now or hereafter comes into the public domain otherwise than as a result of a breach of an undertaking of confidentiality or which is obtainable with no more than reasonable diligence from sources other than the parties to this Agreement; (ii) is required to be disclosed by applicable law, regulation or order of a court or regulatory or self-regulatory authority with jurisdiction over the disclosing party; or (iii) to any consultants, bankers, financiers or legal advisors of the disclosing party.


(c)	Before a party discloses any Confidential Information in any of the circumstances described in clause 5(b), it shall notify the other party of its intention to make such disclosure and, if the other party so requests (except in connection with disclosures made pursuant to clause 5(b)(ii)), obtain from the person to whom the disclosure is to be made a confidentiality agreement incorporating the terms of this Section 5 (but excluding clause 5(b)(iii)).


6.	GENERAL.


(a)	This Agreement shall commence upon Enron’s issuance of a userID and Password to Counterparty and Counterparty’s first “clicking” on the designated spaces in this Agreement and shall remain in effect unless and until terminated by Enron upon written notice to Counterparty, to take effect immediately, in accordance with Section 6(e), provided that this Agreement shall remain in effect with respect to any Transactions effected prior to such termination.


(b)	This Agreement may not be assigned by Counterparty without the express prior written consent of Enron.  This Agreement shall be binding upon each party and its successors and permitted assigns in accordance with its terms.


(c)	Although there is currently no charge for access to the Website or the use of the Website (other than any charges imposed in connection with any Transactions), Enron may impose such a charge effective 30 days after notice thereof is given to Counterparty.  In addition, Counterparty shall be solely responsible for all costs associated with its accessing and utilising the Website.


(d)	If any provision of this Agreement (or any portion thereof) shall be invalid, illegal or unenforceable, the validity, legality or enforceability of the remainder of this Agreement shall not in any way be affected or impaired thereby.


(e)	All notices delivered hereunder shall be either (i) in writing and shall be hand delivered or forwarded by registered or certified mail and sent to the parties at the addresses specified by the relevant party from time to time, or (ii) sent via electronic mail to the parties at their respective electronic mail addresses specified by the relevant party from time to time.  Any notices sent pursuant to clause 6(e)(ii) of this Agreement shall be deemed to have been received immediately upon transmission of the electronic mail message.


(f)	This Agreement will be governed by and construed in accordance with the laws in force in the State of New South Wales and each party submits to the non-exclusive jurisdiction of the courts of New South Wales, and the courts of appeal from them. 





�
Appendix C	General terms & conditions





ENRON AUSTRALIA FINANCE PTY LTD  ACN 082 245 921 ("Enron")


GENERAL TERMS AND CONDITIONS ("GTC") 





ELECTRICITY FINANCIAL - AUSTRALIA


1.	Transactions. 





The parties shall engage in tTransactions (“Transactions”) entered into on this website are entered underpursuant to these terms and conditions unless we have entered into an ISDA Master Agreement which would otherwise govern these Transactions("Transaction"). Transactions arewill be initiated by you ("Counterparty") offering to enter into thembuy or sell by clicking on the designated boxes on this website. This website or any part of it is not, and shall not be construed as, an offer to buy or sell by Enron. Enron may accept or reject Counterparty's offer at its sole discretion. A Transaction shall be deemed entered intoexecuted at the time that Enron first signifies its acceptance of Counterparty's offer, accessible on the Enron website server whether the Enron website server is accessible by you at that time or not.  You are taken to have waived the right to receive any other form of communication of acceptance of the offer. The parties may also complete a written confirmation by way of record of the terms of each Transaction but in the event of any conflict Enron’s electronic records or paper copies of such electronic records shall prevail. All such Transactions shall constitute a single integrated agreement between the parties, it being acknowledged that the parties are relying upon the fact that all such Transactions will form a single agreement and that the parties would not otherwise enter into any Transactions.





2.	Terms of Transaction.  


EachThis Transaction supplements, forms part of, and is subject to the terms contained in 1992 multicurrency�cross border version of the ISDA Master Agreement (as published by International Swaps and Derivatives Association, Inc.) as if Enron and Counterparty had signed the ISDA Master Agreement without amendment subject to paragraphs 2.1 to 2.6 of these GTCs.  Each Transaction is taken to supplement, form part of, and be subject to the same ISDA Master Agreement.  This ISDA Master Agreement, all Transactions, these GTC’s and any other terms incorporated by reference constitute a single agreement between the parties, it being acknowledged that the parties are relying upon the fact that all such Transactions will form a single agreement and that the parties would not otherwise enter into any Transactions.


2.1	Schedule provisions 


The schedule to the ISDA Master Agreement deemed to govern this Transactions (under condition 2) incorporates the following provisions:


Market Quotation and Second Method will apply.


The Termination Currency will be Australian Dollars.


The Calculation Agent is Enron.


The Governing Law is to be the laws in force in the state of New South Wales.


The place to apply for the purpose of the definition of Business Days is Sydney.


Contract Settlement will apply.


Australian Financial Markets Association June 1997 Australian Addendum No. 13 - Electricity Transactions is incorporated.


  “Calculation Period” means a “trading interval” as that term is defined in the National Code.


2.2	Relationship Between Parties.  


Each party represents to the other party that : 


(a)	No Reliance  It is acting for its own account, and has made its own independent decisions to enter into that Transaction and as to whether this Transaction is appropriate or proper for it based upon its own judgment and upon advice from such advisers as it has deemed necessary.  It is not relying upon any communication (electronic, written or oral) of the other party as investment advice or as a recommendation to enter into this Transaction; it being understood that information and explanations related to the terms and conditions of this Transaction shall not be considered investment advice or a recommendation to enter into this Transaction.  No communication (written or oral) received from the other party shall be deemed to be an assurance or guarantee as to the expected results of this Transaction.


(b)	Assessment and Understanding.  It is capable of assessing the merits of and understanding (on its own behalf or through independent professional advice), and understands and accepts, the terms, conditions and risks of this Transaction.  It is also capable of assuming, and assumes, the risk of this Transaction.


(c)	Status of the Parties.  The other party is not acting as a fiduciary or an adviser to it in respect of this Transaction.





2.3	Limitation of Liability.  


Without affecting the operation of Section 6(e) if the ISDA Master Agreement, Nno party shall be required to pay or be liable for any loss of business or contract, loss of profit or opportunity, break costs in connection with any other contract or any indirect, incidental, punitive or consequential damagesconsequential or indirect damages (including loss of profits and business opportunity) to any other party arising out of or in connection with the Transactions or these GTCs.; provided, however, that nothing in this provision shall affect the enforceability of Section 6(e) of the ISDA Master Agreement.  If and to the extent any payment required to be made pursuant to this Transaction is deemed to constitute liquidated damages, the parties acknowledge and agree that such damages are difficult or impossible to determine and that such payment is intended to be a reasonable approximation and genuine pre-estimate of the amount of such damages and not a penalty. 


2.4	Electricity Transactions.  


(i)	Australian Financial Markets Association (“AFMA”) June 1997 Australian Addendum No. 13 - Electricity Transactions is incorporated in the form published by AFMA as at June 1997.


(ii)	When a Calculation Period for a Commodity Transaction is a period shorter than one day, the term “Pricing Date” for that Calculation Period means that Calculation Period.


(iiiii)	Section 7.3 of the 1993 ISDA Commodity Derivative Definitions is varied by changing the reference to “30 calendar days” where it first appears to “6 calendar months”.


(iiiiv) Except as otherwise specified in the Confirmation, the Market Disruption Events which apply to a Commodity Transaction are:





(1)	Price Source Disruption;


(2)	Tax Disruption;


(3)	Material Change in Formula; and


(4)	where a Specified Price for that Transaction is a spot price (as defined in the National Code) the occurrence after the Trade Date of that Commodity at a regional reference node (as defined in the National Code), the occurrence after the Trade Date of that Commodity Transaction of , a change in the location of that regional reference node or a change in the boundaries of the region (as defined in the National Code) in which that regional reference node is located.





(iv)  Despite Section 1(b) of the Agreement, the term “Material Change in Formula” does not apply to:





(1)	a change in VoLL (as defined the National Code); or





(2)	a change in the National Code that permits spot prices (as defined in  the National Code) to be quoted as negative prices.


	


(vi)	Section 7.4(c)(vii) of the 1993 ISDA Commodity Derivative Definitions is varied by inserting the following after the words “sales,”:





	“carbon tax (which term includes any tax, charge, assessment or levy relating to the emission of carbon or carbon compounds into the atmosphere and any tax, charge, assessment or levy relating to any substance characterised as a greenhouse gas or greenhouse precursor gas),”





(vii)The following Disruption Fallbacks apply to each Commodity Transaction in the following order, except as otherwise specified in the Confirmation:





(1)	Negotiated Fallback.





(2)	Calculation Agent Determination, on the basis that:





	(A)	the Calculation Agent for these purposes is an expert having an office in Australia selected by the parties (or, failing agreement within two Business Days, selected in good faith by the chief executive officer for the time being of Australian Financial Markets Association (or any successor body) at the request of one of the parties);





	(B)	that Calculation Agent is to act as an expert (and not as an arbitrator) and must take into account the views of three other experts selected in the same manner as the Calculation Agent was selected; and





	(C)	the costs and expenses of that Calculation Agent will be borne equally by the parties.





(3)	No Fault Termination.





(viviii)	The definition of “Reference Market-makers” is replaced with:





	“ “Reference Market-makers” means four experts having an office in Australia selected in good faith by the chief executive officer for the time being of Australian Financial Markets Association (or any successor body) at the request of the party determining a Market Quotation.”





(viiiix)	For each Calculation Period that occurs in a billing period (as defined in the National Code), the Settlement Date is the day upon which the party that is obliged to pay a Floating Amount or a Cash Settlement Amount calculated by reference to a Floating Price determined under the National Code (or, if there are two such parties, Enron), if it were a market participant (as defined in the National Code) under the National Code, would be obliged to make a payment under the National Code if a statement issued under the  National Code showed that that party owed an amount in respect of electricity bought by it in that Calculation Period.





(ix)	If, with respect to a Calculation Period for a Transaction, either party is obliged to pay a Floating Amount that is a negative number (such as by operation of a Spread or other amount that is subtracted from the Commodity Reference Price), the Floating Amount for that party for that Calculation Period will be deemed to be zero, and the other party will pay to that party the absolute value of the negative Floating Amount so calculated, in addition to any other amounts otherwise owed by the other party for that Calculation Period with respect to that Transaction.





(xi)	Section 9 of the 1993 ISDA Commodity Derivative Definitions does not apply.  For the purposes of any calculations referred to in those Definitions (unless otherwise specified), all percentages and quantities used in or resulting from such calculations, and all Australian Dollars (as defined in the 1991 ISDA Definitions) denominated amounts resulting from such calculations (including, without limitation, Fixed Amounts, Floating Amounts and Cash Settlement Amounts), will be rounded in the manner determined in good faith by the Calculation Agent having regard to the Calculation Agent’s usual practices.


 2.5	Goods and Services Tax





[GST clause to be inserted]





[2.6 	Collateral Arrangements. 





Counterparty shall (at Enron’s request) from time to time and at Enron’s option either: (i) within one Business Day of such request by Enron, provide to Enron a letter of credit in respect of Counterparty's obligations under any Transaction, in such form and for such amount and from such issuer, as is acceptable to Enron in its absolute discretion; or (ii) within such period as is specified by Enron, provide for the benefit of Enron a guarantee from a party, in such form and for such amount as is acceptable to Enron in its absolute discretion. Failure so to provide such letter of credit or guarantee or any default under such letter of credit or guarantee shall constitute an Event of Default.]�





�
Appendix D	Exempt futures market declaration and register





A copy of the exempt futures market declaration is attached.
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� Any qualification needed for statutory warranties in Trade practices Act? 


2	Is the reference to “special damages” defensible in Australia; ie all damages except general damages appropriate?


�	The collateral clause will only be inserted for certain counterparties 
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