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On May 15, 2000, FERC issued its Order No. 637-A ruling on requests for rehearing of its Order No. 637.  The rehearing order largely reaffirmed Order No. 637, but made several modifications to, and clarifications of, FERC's earlier rulings concerning penalties, reporting requirements and the right of first refusal to extend expiring contracts.  

Capacity Release
FERC clarified that all capacity releases for more than 31 days and all rollovers of releases of 31 days or less are subject to the bidding process.  Although FERC declined to order mandatory auctions for capacity at this time, it encouraged pipelines and third parties to begin gaining experience with electronic auctions as a means of allocating capacity.  Moreover, FERC clarified its regulations to eliminate the exemption of prearranged capacity release transactions at the maximum rate from the bidding requirements (the exemption does not apply since the maximum rate is no longer applicable to short-term capacity releases).  Thus, all capacity release transactions of more than 31 days will be subject to the posting and bidding requirements.

FERC generally denied requests for rehearing of its refusal to remove rate regulation for pipeline short-term services.  However, FERC reminded pipelines that they could lift price ceilings for their capacity by implementing an auction process that protects against the exercise of market power.  FERC said pipelines could also file for market-based rates if they can demonstrate that sufficient competition exists in short-term markets so as to warrant the removal of rate regulation for short-term services.

FERC declined to impose a refund requirement for capacity release transactions in the event a court reversed its lifting of rate caps.  FERC reminded the parties that, were it to find that a releasing shipper abused its market power, it had appropriate authority to prevent unjust enrichment.

Segmentation and Flexible Point Rights
FERC clarified that segmentation refers to the ability of firm capacity holders to subdivide their capacity into segments and to use the segments for different capacity transactions.  FERC stated that pipelines have an obligation to optimize their systems so that firm shippers can make the most effective use of the capacity that they hold.  On pipelines with postage stamp rate structures, where shippers have no specifically defined paths, the pipelines should permit firm shippers to use all points on the system and to use or release segments of capacity between any two points, while continuing to use other segments of capacity.  Pipelines are not required to permit segmentation in a situation where the nominations by a shipper, or a combination of releasing and replacement shippers, exceed the contract demand of the underlying contract on any segment.  FERC encouraged pipelines to provide in their tariffs a mechanism detailing how nominations would be dealt with in the event they exceeded the total contract demand.  

FERC stated that the resolution of issues relating to the allocation of primary and secondary point rights in segmented transactions is to be addressed in each pipeline's compliance filing under Order No. 637.  Similarly, the applicability of discounts to segmented capacity transactions is to be addressed in connection with these filings.  FERC cautioned that shippers subject to the posting and bidding requirements for capacity release transactions cannot avoid those requirements by designating a transaction as segmented.

FERC addressed questions regarding priority of mainline capacity rights among shippers using secondary points when they pay the same rate for transportation within a zone.  FERC's prior policy was to allocate mainline capacity using secondary points on a pro rata basis among shippers seeking to use those secondary points.  However, due to concern about efficient use of capacity and promoting capacity release, FERC decided to change its policy to the "within-the-path" approach in order to improve competition.  Accordingly, each pipeline must use this approach in its Order No. 637 compliance filing, unless it can demonstrate that such an approach is operationally infeasible or leads to anti-competitive results on its system.

Imbalance Services, Operational Flow Orders ("OFOs") and Penalties
In Order No. 637 FERC suggested that pipelines allow third parties to perform balancing services for pipelines.  FERC clarified that these parties could be subject to FERC's Natural Gas Act jurisdiction if they engage in jurisdictional activities.

FERC also clarified that the burden of proof was on pipelines to support any claims that the provision of imbalance management services is "operationally impracticable."  FERC further clarified that the term "imbalance" was intended to apply to both physical and scheduling imbalances.

In Order No. 637 FERC required pipelines to credit to firm shippers all revenues from all penalties (net of costs).  FERC clarified that it will permit each pipeline to formulate an appropriate crediting method for its system.  FERC did state, however, that ideally penalty revenues should be credited only to non-offending shippers.  Pipelines that seek to net out costs incurred as a result of shipper actions causing penalties must demonstrate that shipper conduct in fact caused such costs.  Similarly, pipelines seeking to offset penalty revenues included in developing underlying rates should include in their compliance filings a detailed description of how penalty revenues were included in designing rates.

Pipeline Reporting Requirements
FERC granted rehearing of the requirement that firm transactional data be posted contemporaneously with contract execution.  FERC adjusted the timing of disclosure to require firm and interruptible transaction data to be posted no later than the first nomination for service.  Further, FERC remains unpersuaded that the information contained in transactional reports is commercially sensitive information entitled to confidential treatment.

FERC modified its regulations to require that pipelines post information about available and scheduled capacity when they provide scheduling information to their shippers, i.e., before each of the four intraday nomination opportunities.  Pipelines must also post their information relative to all points on their systems.

The Right of First Refusal ("ROFR")
In Order No. 637 FERC concluded generally that the ROFR should be limited to maximum rate contracts for twelve or more consecutive months of service.  On rehearing FERC decided to make an exception to this rule for certain seasonal contracts.  Specifically, the ROFR will apply to multi-year seasonal contracts at the maximum rate for services not offered by the pipeline for a full twelve months.

In Order No. 637 FERC explained that (consistent with its new pipeline certificate policy) the maximum rate that an existing shipper must meet in order to exercise its ROFR may be higher than its current rate in certain limited circumstances, i.e., where the pipeline has vintages of capacity and thus charges different prices for the same service under incremental pricing, the pipeline is full, and a competing shipper bids a rate for the capacity that is above the existing shipper's current maximum rate.  On rehearing, FERC clarified that the maximum recourse rate that a shipper must match in order to retain its capacity is a rate for a like or comparable incremental service.  As explained in Order No. 637, in order to implement a higher maximum rate the pipeline must have in place a mechanism that allocates costs between historic and incremental rates.  This mechanism can be implemented either in a full Section 4 general rate proceeding or by the pipeline's filing of pro forma tariff sheets which will provide FERC and interested parties sufficient opportunity to review the proposal.

FERC clarified that shippers with a ROFR have the same rights to bid on geographic portions of a system, and not on other portions of a system (such as the production area), as any other shipper.  However, when bidding for a geographical portion of its capacity, the existing customer must compete with other shippers on an equal basis.  If another bidder creates a greater net present value by bidding for a long-haul, then that bidder should receive the capacity.  If the customer with the ROFR produces the highest net present value through its bid, then it may be able to retain the capacity.

In Order No. 637 FERC declined to permit pipelines to negotiate terms and conditions of service with their customers at this time.  FERC clarified the difference between "negotiated rates" and "negotiated terms and conditions" on rehearing.  FERC generally considers negotiated terms and conditions to be related to operational conditions of transportation service, while negotiated rates would include the price, the term of service, the receipt and delivery points, and the quantity.  A negotiated rate would not include conditions or activities related to the transportation of gas on the pipeline, such as scheduling, imbalances, or operational obligations, such as OFOs.


*       *       *       *       *

We trust the foregoing will be helpful to your understanding of FERC's order on rehearing of its Order No. 637.  We expect that FERC's orders will be appealed.  We will keep you apprised of significant developments.  In the meantime, please call us if you have any questions.


BRACEWELL & PATTERSON, L.L.P.

�Where a local distribution company considers a further exemption from the posting and bidding requirements essential to further a state retail unbundling program, it may request FERC to waive its regulations.  If a distributor seeks a waiver, it must be prepared to have all of its capacity release transactions and any re-releases limited to the applicable maximum rate for pipeline capacity.  All such waiver requests must either be filed jointly with the appropriate state regulatory agency or include a verified statement from that agency stating why the request is necessary to promote a legitimate state goal.


�Where there are "master contracts" that have specific transactional or subsidiary agreements, FERC clarified that it is the terms of the transactional or subsidiary agreement that must be posted.





