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Dabhol PPA - Termination Roundmap

This note addresses the options available to DPC in terms of the commencement of the process of termination of the Power Purchase Agreement and its actions thereafter pending termination.  The procedure for termination of the PPA involves initially the service of a Preliminary Termination Notice (“PTN”) (to which in certain cases there are specified pre-conditions).  The grounds upon which DPC can serve a PTN are set out in Clauses 17.2 and 17.4.  The only difference between these two clauses is the method of calculation of the Transfer Amount if DPC exercises its put option following termination, as to which see below.  

1 Preliminary Termination Notice - Grounds for Termination

1.1 Existing Grounds for Termination

DPC has available to it a right to commence the termination procedure under the PPA by serving a Preliminary Termination Notice under Clause 17.2(a) in respect of non-payment within 21 days of notice of non-payment.  Amounts currently unpaid include approximately 2/3 of the December invoice, the whole of the January invoice, interest on late payments and certain other disputed items on bills during the period June 1999 - November 2000.

1.2 Potential/future Grounds for Termination
(a) Clause 17.2(c) - repudiation  If MSEB “repudiates, or otherwise evidences an intention not to be bound “ by the PPA.

In respect of Phase I alone it would seem to be difficult to make such an allegation.  MSEB is disputing payment on contractual grounds, has part paid in respect of December and has paid the whole of the February bill.

There is an argument that certain of MSEB’s actions in relation to the misdeclaration issue amount to repudiation. We do not think that such an argument is sustainable.

However, the position may be radically different in respect of Phase II, especially if one or both of the Phase II Blocks achieves ECS, thus doubling or tripling the monthly Capacity Payments.  Statements already made by MSEB in respect of their inability to absorb the capacity of Phase II may already amount to an anticipatory breach and/or constitute evidence of an intention not to be bound by the Capacity Payment obligations once Phase II comes on line.  But on the basis of evidence available at present (which is limited to verbal statements made by the MSEB Chairman that he may well deny having made), this would not be a strong basis for termination.

(b) Clause 17.4(c) - exercise of executive power  If any of GOI, GOM, MSEB, a Competent Authority or a State-owned Entity exercises an executive power which prejudices DPC’s or the Lenders’ enjoyment of the rights under the Project Contracts of the Financing Agreements, or prejudices the performance by DPC, the Lenders, the Contractor or the Operator of the Project Contracts or the Financing Agreements.
This may be problematic from the point of view of contractual interpretation.  Clause 17.4(c) also refers to “act of state” and it is arguable that what was intended to be covered here is something on a grander scale than the series of relatively minor examples we have to date been able to identify.  There is also here an issue of causation, because we must show that the exercise of executive power is what has caused DPC, for instance, to lose the benefit of its rights under the Financing Agreements or to be unable to perform its obligations under the Project Agreements.

However, no notice period is required, and to the extent that we believe the criteria are currently satisfied (e.g. by the GOM decisions (a) to appoint the Energy Review Committee and/or (b) not to pay under the GOM Guarantee) a PTN can be served immediately.

The Omnibus PFM notice given to MSEB under the PPA and the Notice of Arbitration served on GOM under the SSA set out a number of facts that could be argued to qualify under the clause. 

(c) Clause 17.4(d) - GOI/GOM default  If either GOI or GOM defaults under its obligations under the GOI Guarantee, GOM Guarantee, GOM Support Agreement or the Security Package, and this has the effect of prejudicing DPC/Lenders’ enjoyment of rights, DPC/Lenders/Contractor/Operator’s performance or DPC’s right to transfer foreign currency to the sponsors.

It is a pre-condition to the service of a PTN under this clause that DPC has given notice of the relevant default (presumably to the defaulting party, though this is not specified) and that the default has not been remedied within 60 days of the notice.

At present, the failure of GOM and GOI to pay under their respective Guarantees, and the various breaches by GOM of the State Support Agreement would all seem to qualify under this clause.  Rights to serve a PTNs in these respects are therefore likely to arise in the first part of May when the 60 day notice periods in respect of these breaches expire.

In addition, we have the prospect of a failure by Canara Bank (they qualify as a State-Owned Entity) to pay under the MSEB Letter of Credit (which forms part of the Security Package.

(d) Clause 17.4(c) - Change in Law  If a Change in Law (which includes the failure to grant or non-renewal of Clearances) has one of a number of effects, including the making of payments or the performance of obligations under various agreements becoming unenforceable or illegal, or restricts DPC’s distribution of profits to shareholders.

The most likely candidate in this respect is some withdrawal of Clearances that prevents operation of the plant or construction/testing/commissioning of Phase II.  If DPC continues to attempt to complete Phase II, this may trigger actions by MSEB or GOM/GOI to prevent DPC from doing so which would qualify under this clause.

2 Preliminary Termination Notice - Strategic Considerations

A couple of points are worth bearing in mind in the context of the overall strategy of deciding what PTNs to serve and when:

2.1 17.2 vs. 17.4 - Transfer Amount
Stated very broadly, DPC receives full compensation (the Revenue Compensation Amount or “RCA”) for loss of profit in the case of 17.2 termination in respect of completed parts of the Project whereas under 17.4 termination only about 50% of the loss of profit element is likely to be recoverable (because the amount is calculated as the average of the RCA and the depreciated replacement cost value - “DRC”).

In relation to uncompleted parts of the Project, there is unlikely to be any significant difference under the two termination scenarios.  Clause 17.2 give DPC the “Construction Period Take-out” which is broadly the amount of debt and equity expended on those elements of the Project.  Clause 17.4 gives the depreciated replacement cost.

2.2 “Curability”

It should be noted that the PPA termination procedure allows for a “Suspension Period” of 6 months between service of a Preliminary Termination Notice and the service of a “Termination Notice” (at which time termination actually takes effect).  If “the circumstances giving rise to the Preliminary Termination Notice” are remedied during this 6-month period, the right to serve the Termination Notice lapses. Some of the grounds for service of a PTN are more prone to being cured during the Suspension period than others.
(e) Non-payment

The simplest and clearest basis for termination, non-payment, is clearly very vulnerable to this assuming MSEB/GOM are able to get hold of funding.  And until Phase II achieves ECS, all the Capacity and Energy Payments are guaranteed by GOI, so that there is also a risk of GOI making payment.  

We have already seen that the MSEB/GOM strategy does not seem to be simply to starve DPC of cash.  MSEB made a partial payment of the December invoice notwithstanding that it was arguing for a right to set-off rebates that, had it been a good argument, would have allowed it to pay nothing.  Similarly, in an unexpected turn of events MSEB has paid the February invoice, in relation to which their set-off argument is no better or worse than the argument in respect of the non-payment of the December invoice.

From GOI’s point of view it may make sense to make payments prior to Phase II coming on stream because:

· GOI is protected by its “Tripartite Agreement” that allows it to recover monies paid to DPC from GOM’s central devolution;

· preventing DPC from terminating avoids the risk of having to pay the Termination Payment under the GOI Guarantee; and

· politically, this may be seen as putting increased pressure on GOM, which is controlled by political opponents of those in power in Delhi.

On the other hand, if GOI sees termination as inevitable, it may prefer to allow this to happen sooner rather than later in order to minimise its exposure to monthly Capacity and Energy Payments in the meantime. 

In addition, DPC needs to bear in mind that if Canara Bank pays under the Letter of Credit, DPC may fell obliged to apply this money against the longest outstanding invoices, thus potentially clearing the arrears upon which we are relying for termination purposes.

For the above reasons, it will be important to serve PTNs in respect of each and every non-payment following the initial PTN, so that the right to terminate is kept alive in case payment is made. The curability of the non-payment default does mean however that even in the case of chronic late payment, MSEB can continue to stave off actual termination by making payments within the 6 month deadline, and so there is built-in to the PPA an effective 6 months’ worth of additional credit for MSEB, albeit at penal interest rates.

(f) Repudiation

If DPC had more time, repudiation might prove to be the safest option.  As mentioned above, we do not see that there are clear grounds for arguing repudiation at present.  But as ECS of Phase II approaches, there is the possibility that panic will set in at GOM/MSEB and that, whether by means of the Energy Review Committee, the MERC or otherwise, they will take steps wholly inconsistent with MSEB’s obligation to accept and pay for Dabhol as a 1400/2100 MW power station.

Whether or not these steps will be capable of remedy will very much depend upon the exact nature of the facts.  But it is likely to be in the nature of a repudiation that both practically and taking into account political considerations it will be difficult to cure.

(g) Exercise of executive power

If circumstances arise under this clause giving rise to a right to serve a PTN, such circumstances could theoretically be cured within the Suspension Period so that the right to terminate would lapse.  However, the political reality of the situation surrounding GOM’s withdrawal of support of the Project is likely to dictate that no such cure would be effected.

(h) GOI/GOM Default

We suspect that this may ultimately be the safest basis on which to terminate the PPA.

In the case of the non-payment under the GOI/GOM Guarantees, there is of course the risk of payment being made that would remedy the default.  However, what must be remedied under Clause 17.8(c) are the “circumstances giving rise to the [PTN]”.  Our view is that the circumstance in question under 17.4(d) is the failure to remedy the non-payment within the 60 day notice period referred to.  Once the 60 day period has expired without the default having been remedied, there is a strong argument that remedy thereafter is no longer possible.

In the case of breach of the GOM Support Agreement, we are relying on a more amorphous set of facts to show the withdrawal of GOM’s support for the project.  Some of these fact, though, are fairly compelling, as a reading of the Notice of Arbitration under the GOM Support Agreement will reveal.  Remedying these defaults may be politically impossible for GOM even within the 6 month rather than 60 day period.

(i) Change in Law

Given that the basis for Change in Law is most likely to be the failure to grant or withdrawal of a Clearance to which DPC is properly entitled, relying on such circumstances in order to terminate the PPA must carry a high risk that the relevant Clearance would be granted within the 6 month Suspension Period, thus preventing service of the Termination Notice.

3 Phase II Construction

One of the key strategic decisions DPC has to take in the run-up to and following the service of a PTN is whether or not to continue with the construction of, and seek to achieve Entry into Commercial Service (“ECS”) of Block B, Block C and the LNG Facility;

3.1 PPA Obligations
DPC has an obligation to achieve ECS of the Phase II power Blocks on or before the relevant Target Completion  Date.  For Block B this is [1] July 2001 and for Block C it is [1] November 2001.

This obligation is subject to extensions arising out of:

· delays in the achievement of Financial Close (which took place 66 days after the Target Closing Date) thus giving rise prima facie to an entitlement to a 66 day extension;

· delays occurring during construction as a result of force Majeure, including the Political Force Majeure events alleged in the PFM notice served on MSEB.

There is no specified completion date for the LNG Facility, but DPC does undertake a general obligation to build it under Clause 4.2.

3.2 Contractual Consequences of Construction Suspension/Failure to Achieve ECS
The suspension of contractual of Phase II has potentially the following contractual consequences under the PPA:

(j) If DPC has failed to achieve ECS of any of Block B, Block C or the LNG Facility as of the date of preparation of the final Termination Statement (immediately prior to the service of the final Termination Notice) then the RCA in respect of those parts of the Project is calculated solely by reference to the cost of construction to date, and no loss of future revenues in respect of those parts are taken into account.  This applies irrespective of whether or not the delay is excused by Force Majeure.

(k) If ECS of Block B and/or C is delayed beyond the Target Completion Date, DPC must pay liquidated damages for delay to MSEB.  The amounts are:

· $18,200 per day for Block B delays

· a further $18,200 per day for the first 180 days of Block C delays

· $250,000 per day thereafter if Block B is still not complete

· $125,000 per day thereafter if Block B is complete.

These damages may be avoided if DPC is successfully able to claim that construction was delayed due to Force Majeure.

(l) There are no damages payable in respect of delays in completion of the LNG Facility, but if take-or-pay payments arise in such circumstances, DPC will be fully liable for such payments, and DPC may also have an obligation to generate electricity using liquid fuel whilst only being entitled to recover the cost of regasified LNG.

(m) DPC also suffers loss of income in respect of the Capacity Payments where either or both of the Blocks is delayed and in respect of the Regasification, Shipping and Harbour Services Charges if the LNG Facility is delayed.  This loss of income cannot be recovered by claiming Political Force Majeure, unless the PFM constitutes a Change in Law, in which case the loss of profit is passed through and recovered in future tariff payments.

(n) Delays in Phase II construction, whether excused by Force Majeure or not, will also give rise to a corresponding delay in those obligations of MSEB that are linked to the date or anticipated date of Phase II ECS, such as the obligation to increase the amount fo the MSEB L/C, and the obligation to complete the Transmission Line.

(o) DPC will lose the opportunity it has upon ECS of the Phase II Blocks to submit revised ramp-up curves in substitution for those in Schedule 6 (i.e. the curves MSEB have relied upon in order to claim misdeclaration).

3.3 Risk of MSEB Termination
Suspension of Phase II confirmation exposes DPC to the following risks of PPA termination by MSEB:

(p) Clause 17.3(c)(i) allows MSEB to serve a PTN if DPC abandons the construction of either Phase for more than 45 consecutive days.

However, this right of termination is excluded if the reason for abandonment is Force Majeure, a breach of the GOI Guarantee, the GOM Guarantee or the GOM Support Agreement. 

Note however that because the grounds for termination specify a particular period of abandonment, it is arguable that once this period has been exceeded, the breach is no longer capable of remedy.

(q) Clause 17.3(i) allows MSEB to serve a PTN for DPC’s “repudiation”.  

Again, DPC would be able to defend this termination if it is able to show that the interruption in construction is due to Force Majeure.

(r) Clause 17.3(d)(i) allows MSEB to serve a PTN if DPC terminates the Construction contract without MSEB’s consent unless for good cause or by reason of the Contractor’s default.

It would therefore be unwise for the strategy for dealing with the Contractor to include termination of the EPC Contract, even if DPC considers that it has “good cause” for doing so.

(s) There are also other potential grounds for termination by MSEB (such as a PFM-induced interruption to construction lasting more than 18 months) that we thought too unlikely to mention in detail here.

3.4 Cost : Benefit Analysis
Such an analysis can of course only be done with the help of the detailed costs of continuing to construct and complete the Project.  However, the following considerations may be taken into account:

· There are significant contractual benefits to be gained from completing Blocks B and C.  These include the tripling of the Capacity Payments and a significant increase in the amount of the Transfer Amount upon termination.

· Tactically, the threat of bringing Phase II on line and the significant additional costs that would involve may provoke a further crisis in which GOM/MSEB act to their long-term disadvantage in respect of their arbitration case.

· Whilst it may be argued that there is a potential loss that might be suffered in procuring fuel for the Power Station for which MSEB does not ultimately pay, we consider it unlikely that MSEB would impose a high level of despatch on the plant one or both of the Phase II Blocks achieves ECS, especially if this is in the monsoon at a time of low demand.

· There seems to be only limited upside for DPC in completing the LNG Facility.  The Regas, Shipping and Harbour Charges are only a fraction of the Capacity Payments, and there are no damages for late completion.  In addition, completion of the LNG Facility adds relatively little to the Transfer Amount.  

However, this analysis ignores the potential take-or-pay costs to DPC under the LNG Supply Contract.  Exposure to those costs may represent a compelling reason to complete the LNG Facility.

4 Phase I Operation

DPC must also decide whether or not to continue to fuel and operate Phase I.

4.1 PPA Obligations
DPC has an obligation under Clause 6.1 to operate and maintain the Power Station, and under Clause 7.1 DPC gives an undertaking to “fuel and operate the Power Plant  . . .  so as to provide to MSEB  . . .  the Rated Baseload Capacity and the Rated Peaking Capacity”.

Clause 7.1 contains a number of exceptions that might be of some relevance, including an exceptions in respect of Good Industry Practice and safety, which might be relevant if DPC’s lack of funds means that it cannot maintain safety standards.

In addition, although DPC’s Availability Declarations must declare the true availability of the plant, it would presumably be possible to come up with a number of maintenance issues that would make a zero declaration plausible.  This sort of breach of the PPA, just like the breach of the obligation to maintain minimum levels of fuel in the tanks, are ones for which there are no specified contractual remedies.

Further investigation needs to be done, however, into the regulatory background.  It may be that MSEB, GOM or an entity such as the Regional Load Despatch Centre might have statutory powers capable of exercise in an emergency that would enable them to order continued operation of the power station.

4.2 Contractual Consequences of Suspension of Operation/Failure to Declare Available
The suspension of plant operation has the following contractual consequences under the PPA:

(t) If DPC claims PFM

Note that DPC has until 15 days after the end of the Schedule Year (i.e. until 15 October in case of the Schedule Year ending on the preceding 30 September) to lodge its claims for Political Force Majeure occurring at any time during the Schedule Year.  Assuming that such a claim is successfully made:

· the Rated Capacity of the Plant is reduced to zero (see Clause 8.2(f))

· Capacity Payments will therefore be reduced to zero

· for 270 days following the date on which the PFM first occurred, DPC is entitled to Capacity Payments under Clause 16.5(b)(i), assuming that the relevant PFM event is either a Change in Law or the exercise of a “sovereign or executive prerogative”.

· DPC’s availability is then calculated as if the plant had been fully available at times when its capacity was reduced due to PFM.

(u) If DPC does not claim PFM

Or if the claim is not successful:

· April invoice: unaffected, DPC claims Capacity Payments solely on the basis of Rated Capacity.  However, MSEB may refuse to pay on the basis of improper set-off.  And DPC is burdened with an unfortunate precedent in this respect following the agreement to invoice a reduced amount in [November / October 2000 (?)] due to low availability in that month.

· May invoice:  DPC must calculate Availability Rebate taking into account the time when the plant was shut down.

Note that in practice this is unlikely to affect what MSEB will do as they are almost certainly intending to allege a number of misdeclarations that would already entitle them to the maximum Availability Rebate.  They are most unlikely to pay the May invoice in any event pending resolution of the misdeclaration dispute.

· June/July/August invoices:  these will be unaffected by the shut-down of the plant subject to the comments above in respect of the April invoice.

· September 2001 invoice:   if MSEB continues to “game” the ramp-up capability of the plant in the monsoon season, they are very likely to be claiming additional Availability Rebates in respect of “misdeclarations”.

4.3 Risk of MSEB Termination
Suspension of operations exposes DPC to the following riots of PPA termination by MSEB:

(v) Clause 17.3(c)(i) allows MSEB to serve a PTN if DPC abandons the operation of Phase I for more than 45 consecutive days.

This right of termination is excluded for the same reasons described in para 3.3 above 

Note however that because the grounds for termination specify a particular period of abandonment, it is arguable that once this period has been exceeded, the breach is no longer capable of remedy.

(w) Clause 17.3(i) allows MSEB to serve a PTN for DPC’s “repudiation”.  

Again, DPC would be able to defend this termination if it is able to show that the interruption in operation is due to Force Majeure.

(x) Clause 17.3(d)(i) allows MSEB to serve a PTN if DPC terminates the Operation & Maintenance Contract without MSEB’s consent unless for good cause or by reason of the Contractor’s default.

It would therefore be unwise for the strategy for dealing with the Operator to include termination of the O&M Contract.

(y) There are also other potential grounds for termination by MSEB (such as a PFM-induced interruption to operation lasting more than 18 months) that we thought too unlikely to mention in detail here.

4.4 Cost : Benefit Analysis
This analysis will depend upon a number of different factors as to which we can only currently speculate.  These include:

· the strengths and weaknesses of DPC’s PFM arguments;

· the actual level of despatch by MSEB if DPC opts to continue to operate; and

· the likelihood of MSEB/GOM/GOI making any further payments. 

In addition, the following considerations need to be taken into account:

· if limited stocks of fuel are available, whether that limited amount is used to fuel Phase I (for which we may at least get some payment) or to test and commission Phase II (in order to achieve ECS and thereby obtain the benefits described above).

· Given the possible alternative use of fuels, whether we should switch to purchase only distillate (because naphtha is not appropriate to be used for testing), even if that means taking a hit on the Phase I Energy Payments.

5 Strategy of and Interference by Other Parties

5.1 Analysis of Strategic Motivations of MSEB/GOM/GOI
(z) MSEB: 

The commercial problems facing MSEB in the operation of its business are so many and varied that it can only be possible for senior management to focus on a small proportion of them at any one time. It is therefore in a continuing state of crisis management. It operates a loss-making business and is entirely dependent upon regular Government subsidies in order to pay its bills.

Its management structure, however, is wholly unsuited to crisis management. It is run as a compartmentalised bureaucracy in which individual managers take responsibility only for the very limited range of matters referred to them. This means that decision-making in relation to any out of the ordinary situation is almost inevitably impossible except at the level of the Charman himself. And we also know that in taking any major decisions the Chairman is likely to seek directions from the Department of Energy in the GOM.

This also means, however, that the implementation of a coordinated strategy in relation to the Dabhol project is likely to be very difficult for MSEB. It could only be done on the basis of clear “top-down” directions from the Chairman. Individual decision-makers are likely to require clear written instructions (in relation to their narrow area of authority) before doing anything out of the ordinary.

This means that we are likely to be able to find out about the implementation of any such strategy, and that there is likely to be a preserved paper trail in relation to any such strategy that could be very useful to us if DPC could get their hands on it.

(aa) GOM: 

Others at DPC can comment better on the internal workings at GOM, the chemistry of the relationships between bureaucrats and politicians, and the influence of the ”behind - the - scenes” kingmakers. GOM is perhaps the least predictable of the parties involved, but the following points should be borne in mind:

· The political separation between State and Centre is vitally important. The Maharashtra government is now controlled by the Congress Party, as it was until shortly after Phase I financial close. However, the Central Government is a BJP dominated coalition, and it was the BJP in Maharashtra who cancelled the project in 1995, renegotiated in 1996 and promoted Phase II in 1998.

One recurrent theme in the  GOM approach to the Dabhol project is that they would like to make it the Centre’s problem.

· The appointment of the Energy Review Committee and the orchestration of the actions of some of the regulatory bodies do indicate that there is some coordinated activity going on within GOM. However, we believe that GOM’s expectation is that the sponsors will be willing to renegotiate the PPA. We therefore expect that their actions are more likely to be designed to give them the upper hand in negotiations rather than to seek to terminate the PPA or cancel the project.

· GOM probably does not have a long term perspective on the issue. It is unlikely that they will be seriously concerned about the climate for foreign investment in the State. They are likely to be influenced by short-term political objectives.

· The adverse effect on GOM of having to arbitrate with DPC in London should not be underestimated. In particular, the press coverage in this respect is likely to be highly critical of GOM if it is seen us wasting public funds in defending a case it is bound to lose.

(ab) GOI: 

See the political background above. There is nothing the Government in Delhi would like to see more than the full of the Congress government in Maharashtra. If the Dabhol issue can be manipulated to achieve this end, it should be assumed that GOI will pursue this.

At a bureaucratic level, there has always been strong resistance to the giving of guarantees in relation to power projects. We should expert, therefore, that every possible means will be used to avoid payment short of fighting the arbitration in London.

GOI is concerned about:

· the credit-rating of GOI debt;

· international relations with the U.S. and the Middle East;

· the long-term effect upon the climate for foreign investment.

[constitutionality issues concerning the 13-day BJP government]

5.2 MSEB Challenge to PTN Validity

It is certain that MSEB will challenge the validity of any PTN served by DPC. Even in the simple case of non-payment, MSEB will construct some argument, whether based on set-off or otherwise, that the payment is not due and the PTN therefore invalid.

If we are successful in serving a PTN in respect of non-payment of amounts that are not in dispute, or the dispute of which is weak, we believe there is a good chance that MSEB wil pay (through possibly not until the last possible moment) in order to avoid termination.

A successful challenge by MSEB of the validity of a PTN would obviously invalidate the entire process. It is therefore important that we address such a dispute by commencing arbitration proceedings immediately. Ideally, the issue in dispute (e.g. MSEB’s non-payment and/or GOM’s breach of the SSA) will already be the subject of existing arbitration proceedings so that this process can be accelerated.

We can and perhaps should make it clear in our PTNs that we acknowledge that the grounds for service of the PTN are currently being disputed. The PTN may then go on to say that we will withdraw it [and pay MSEB’s cost?] if we are found to have been in the wrong. We should also say that on this basis MSEB is obliged to cooperation in the process of valuation and the other preparation for transfer pending the outcome of the transfer once the arbitration is decided in our favour.

MSEB may well argue that both the valuation procedures and the running of the 6-month Suspension Period should be suspended pending the outcome of the arbitration. Fortunately, Schedule 11 is drafted so that the valuation process can go ahead without MSEB’s participation, but we should probably seek the arbitrators’ ruling on this issue so as to prevent MSEB from reopening the valuation at a later stage. Similarly, we should seek the arbitratiors’ ruling or the issue of whether or not the Suspension Period should continue to run whilst arbitration proceedings are under way.

5.3 MSEB Challenge of Expert Determinations

As shown in the attached flow-chart, the Expert is involved in determining various elements of the “Revenue Amount”, which forms a component of the Transfer Amount.

Decisions of the Expert are final and binding on the parties. It should therefore be extremely difficult for MSEB to mount a challenge to determinations of the Expert, and any attempt to do so would in any event be caught by the agreement to arbitrate disputes under the PPA. However, we should not rule out this possibility.

The Expert is also required to resolve disputes relating to the drafting of the transfer documents to be executed upon completion. Similar considerations apply in this respect.

5.4 MSEB Challenge of Valuer’s Certificate

The Valuer (again shown in the attached flow chart) is required to determine in the case of termination by DPC the DRC Valuation of the Operating Assets. He then issues a certificate which is “final and conclusive” except in respect of objections raised “on grounds of manifest error” within 10 days following its issue.

It would be safe to assume that MSEB will raise objections to the certificate. If such objections cannot be resolved the matter will have to be referred to arbitration.

5.5 MSEB Challenge to Accountants’ Certification

Once the Expert has determined the components of the Revenue Amount and the Valuer has submitted his valuation, these matters are included by DPC in the Termination Statement, which is submitted to the Accountants for certification.

In the case of the provisional Termination Statement, MSEB has 21 days within which to raise objections based on either (a) any qualification or exceptions in any report issued by the Accountants in support of their review and certification, or (b) manifest error. In the case of the final Termination Statement, MSEB has only 5 days and may object only in respect of manifest error.

As with the Valuer’s Certificate, disputes arising out of MSEB’s objections would have to be resolved by arbitration.

5.6 Novation of LNG Contracts

The LNG supply contracts with Oman and Abu Dhabi and the ship charterparty of the Lakshmi are set up so as to allow for them to be novated to MSEB upon termination of the PPA. In the case of termination by DPC, this is effectively at the option of the LNG supplier/shipowner, but there are nevertheless certain procedural steps in this respect in Schedule 11 that merit attention.

DPC must submit copies of these contracts to MSEB within 10 days of the time of a Transfer Notice and must allow MSEB access to its books and records relating to the LNG supply arrangements. MSEB then has the right to object to the novation of contracts that have been amended.

However, none of this has any effect upon the underlying transfer of the Operating Assets, and it is perhaps unlikely in any event given the circumstances that any of the counter-parties would be willing to allow a novation to take place.

6 MSEB Termination Counter-attack

One very likely response by MSEB to the service of a PTN is the service of a counter - PTN on DPC. The basis on which MSEB might issue such a notice arising out of the suspension of operation or construction is analysed above, and we do not believe that this is a significant risk.

What we suspect is more likely is that MSEB would seek to terminate for non-payment of the Availability Rebates it is claiming in respect of the January invoice for the alleged misdeclaration on 28 January 2001.

DPC would of course dispute the validity of such a PTN, and the matter would need to be resolved as part of the arbitration dealing generally with the misdeclaration issue.

Following service of a PTN, MSEB would have to decide whether or not to serve a Transfer Notice. This is likely to be an extremely difficult decision for MSEB. Unlike DPC, it does not have the option to exclude the LNG facility from the Operating Assets, so it would have to commit to pay 90% of the total debt, less only certain deductions in respect of the cost of repairing defects. In particular, even if successful in its misdeclaration claim, MSEB would not be able to further reduce the Transfer Amount by showing that future misdeclarations  (which would be inevitable if MSEB are right in their contentions) would depress (or eliminate) the future income of DPC.

We therefore think that it is highly likely that MSEB would not serve a Transfer Notice in relation to any PTN it might serve. This would certainly simply matters from a procedural point of view, as it would complicate matters enormously it the Experts, Valuer and Accountants were to be required to carry out an alternative valuation alongside that requested by DPC.

7 Completion

Following relation of all interim disputes, DPC should eventually arrive at a point where the Transfer Amount has been finally determined, the transfer documents have been resolved and the right to serve a PTN and thereafter Termination Notice has been established.

At this point, DPC specifies the time and place for Completion. If, as may be expected, MSEB does not pay the Transfer Amount, DPC may pursue a claim for the unpaid amount even though the Operating Assets are not actually transferred at Completion.

MSEB will no doubt dispute its obligation to pay on some grounds, and further reference to arbitration may be necessary to deal with this dispute, followed by enforcement proceeding in India.

The Transfer Amount is guaranteed by GOM, through again arbitration under the GOM Guarantee may be necessary to establish this claim, following which DPC may take enforcement proceedings against GOM. 

The position under the GOI Guarantee is more complex, and beyond the scope of this note. It should be noted, however, that GOI has an obligation to make a “Termination Payment” following PPA termination which does not constitute a guarantee of MSEB’s obligations. The effect of a payment by GOI (which payment covers only the Phase I non-rupee debt) is to put GOI into the shoes of the foreign lenders.

Linklaters

13 April 2001

Table 1

Preliminary Termination Notice (Provisional Termination Statement



PRELIMINARY TERMINATION NOTICE


+ TRANSFER NOTICE














1	Can be done in advance of service of PTN. Appointed in default of agreement by President of Electricity Supply Industry Arbitration Association of England and Wales.


2	Appointed in default of agreement within 15 days by President of Royal Institution of Chartered Surveyors.


3	Appointed in default of agreement within 15 days by the President of the Institute of Chartered Accountants of England and Wales.





Accountants review PTS and issue report and certificate to both parties





DPC submits provisional Termination Statement to Accountants





Expert determines:


(	projected income;�(	projected expenditure;�(	projected change in working capital�( 	“adjustment”�(	projected annually income�(	accrued liabilities to Operator and�          Fund Manager�(	exclusions from Total Debt	Amount/exclusions from LNG facility�          assets





Confirmation of which Expert (financial or technical) carries out determination of Revenue Amount components





Valuer certifies DRC Valuation





Appointment of Experts1





Appointment of Valuers2





Appointment          of Accountants3





+ Request to agree Expert (if not already agreed)


+ Request to agree Valuers


+ Request to agree Accountants
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