
IN THE MATTER OF THE UNCITRAL CONCILIATION RULES

AND

IN THE MATTER OF A CONCILIATION

BETWEEN:-

DABHOL POWER COMPANY

Applicant
-and-

THE UNION OF INDIA

Respondent

NOTICE OF CONCILIATION

(A) Request for Conciliation
1. Dabhol Power Company, the Applicant herein, requests and requires that the disputes and differences set out and described in paragraphs 7 and 8 below (each “a Dispute”) which have arisen between it and The Union of India, the Respondent herein, out of or in connection with a Guarantee given by the Respondent in favour of the Applicant on 15th September 1994 (“the GOI Guarantee”) be referred to conciliation pursuant to, and in accordance with, the provisions of a conciliation agreement set out in Clause 13(a) of the GOI Guarantee and the Conciliation Rules of the United Nations Commission on International Trade Law (adopted by the United Nations General Assembly by resolution 35/52 on 4th December 1980) (“the UNCITRAL Conciliation Rules”).

(B) Definitions and Abbreviations
2. Save where the context requires otherwise, capitalised terms which are not defined in this Notice of  Conciliation shall bear the meanings ascribed to them in Clause 1.1 of a Power Purchase Agreement entered into between the Applicant and the Maharashtra State Electricity Board on 8th December 1993 (as amended and supplemented by amending agreements entered into on 2nd February 1995, on 26th July 1996 and on 9th December 1998, respectively) (“the PPA” and “the MSEB”, respectively).

(C) Names and Addresses of the Parties
3. (1)
The Applicant is the Dabhol Power Company, a private company with unlimited liability incorporated in India under the Companies Act 1956, whose registered office and address is at Enron Centre, Plot No. C-2, G Block, Bandra-Kurla Complex, Bandra East, Mumbai - 400 051, India.

(2)
The Respondent is The Union of India, acting through the Ministry of Finance (Government of India), of North Block, Central Secretariat, New Delhi 110001, India.

(D) Conciliation Agreement Invoked
4. The conciliation agreement which is invoked by the Applicant is set out in Clause 13(a) of the GOI Guarantee. The text of the conciliation agreement set out in Clause 13(a) of the GOI Guarantee is set out in the Annexure to this Notice of Conciliation. 

(E) The Contract
5. The contract out of or in connection with which the Disputes have arisen is the GOI Guarantee.

(F) Subject of the Disputes referred to Conciliation
6. In compliance with the provisions of Article 2(1) of the UNCITRAL Conciliation Rules, in paragraphs 7 and 8 below the Applicant identifies briefly the subject of the Disputes. The Applicant reserves the right to vary, amend, supplement or modify the subject of the Disputes as set out in paragraphs 7 and 8 below by means of a subsequent written notice addressed to the Respondent or by means of any written statement submitted by it in accordance with Article 5(1) of the UNCITRAL Conciliation Rules. In the event that, after the date hereof, the Respondent fails to make payment upon the due date of any sums demanded of it by the Applicant under the GOI Guarantee, the Applicant reserves the right to treat any such sums as sums whose payment is disputed by the Respondent, and to supplement the subject of the Disputes as set out in paragraphs 7 and 8 below in order to include the Applicant’s entitlement to be paid such sums by the Respondent as the subject of Disputes hereby referred to conciliation.

(1)
Facts and Documents Relevant to the Disputes
7. (1)
On or about 5th January 2001, the Applicant delivered a monthly billing statement (bearing the same date) to the MSEB prepared in accordance with Clause 11 of the PPA and relating to the month of December 2000 (“the December 2000 Bill”), in terms of which the sum of Rs. 1,598,624,888.53 became due to the Applicant on that date in accordance with the provisions of the PPA. The sum of Rs. 1,598,624,888.53 became payable to the Applicant on 25th January 2001 in accordance with the provisions of Clause 11.2(f) of the PPA.

(2)
The sum of Rs. 1,598,624,888.53 was not paid to the Applicant by the MSEB on the due date for the payment of the December 2000 Bill in accordance with Clause 11.2(f) of the PPA, namely, on 25th January 2001.

(3)
On or about 6th February 2001 (by a letter dated 5th February 2001), the Applicant made demand upon the State of Maharashtra (“the GOM”) for the payment of the sum of Rs. 1,528,665,213.38 pursuant to the provisions of the Guarantee of the State of Maharashtra in favour of the Applicant of 10th February 1994 (as amended in terms of Clause 11.4 of a State Support Agreement amongst the same parties dated 24th June 1994) (“the GOM Guarantee”).

(4)
On or about 7th February 2001, the Applicant delivered a monthly billing statement (bearing the same date) to the MSEB prepared in accordance with Clause 11 of the PPA and relating to the month of January 2001 (“the January 2001 Bill”), in terms of which the sum of Rs. 1,275,119,292.58 became due to the Applicant on that date, in accordance with the provisions of the PPA. The sum of Rs. 1,275,119,292.58 became payable to the Applicant on 26th February 2001 in accordance with the provisions of Clause 11.2(f) of the PPA.

(5)
The GOM failed to pay to the Applicant the sum of Rs. 1,528,665,213.38 demanded of it by the Applicant under the GOM Guarantee on the due date for the payment of that sum in accordance with Clause 1 of the GOM Guarantee, namely, on 13th February 2001.

(6)
On or about 23rd February 2001, the MSEB paid the sum of Rs. 508,665,213 to the Applicant on account of the sum of Rs. 1,528,665,213.38 owed by it to the Applicant under and pursuant to the December 2000 Bill.

(7)
The MSEB failed to pay the sum of Rs. 1,275,119,292.58 which was due and payable to the Applicant by the MSEB under the PPA and in terms of the January 2001 Bill on 26th February 2001 on that date or subsequently. By a letter to the Applicant dated 28th February 2001 the MSEB asserted that it was entitled to rebates in the calculation of the January 2001 Bill for Available Base Load Capacity and Available Peak Load Capacity totalling Rs. 4,012,374,935 and that under the January 2001 Bill a sum of Rs. 2,490,261,372.74 was due and owing to it by the Applicant. The Applicant disputes the MSEB’s asserted entitlement to rebates in the calculation of the January 2001 Bill. On or about 2nd March 2001 (by a notice bearing the same date) the Applicant referred that dispute to the dispute resolution procedures set out in Clause 20.2 of the PPA.

(8)
On or about 8th March 2001 (by a letter dated 7th March 2001), the Applicant made demand upon the Respondent pursuant to the provisions of the GOI Guarantee for the payment of the sum of Rs. 1,020,000,000.00 (representing the unpaid balance of the sum of Rs. 1,528,665,213.38 due and payable to the Applicant by the MSEB under the PPA and in terms of the December 2000 Bill), which sum had been demanded by the Applicant of the GOM on 6th February 2001, pursuant to the provisions of the GOM Guarantee, but which the GOM had failed to pay on the due date for payment thereunder or otherwise.

(9)
By a letter dated 31st March 2001, the Respondent informed the Applicant that it would not pay to the Applicant the sum of Rs. 1,020,000,000.00, demanded by the Applicant of it on 8th March 2001 pursuant to the provisions of the GOI Guarantee.

(2)
Disputes Referred to Conciliation

8. (1)
Whether any (and, if so, what) sum is due and payable by the Respondent to the Applicant in pursuance of the written demand made by the Applicant of the Respondent pursuant to the provisions of the GOI Guarantee on 8th March 2001.

(2)
What is requisite in order that a sum be validly due to the Applicant under the PPA in respect of the Capacity Payments and/or the Energy Payments relating to Phase I for the purposes of Clause 1 of the GOI Guarantee, and, accordingly, that it be payable by the Respondent to the Applicant (upon demand having been made therefor upon the persons and in the manner required by Clause 1 of the GOI Guarantee).

(3)
(a)
Whether any term or condition (whether precedent, subsequent or other in nature) of the GOI Guarantee requires to be satisfied, fulfilled or performed by the Applicant in order that the Applicant be entitled to the payment of any sum demanded of the Respondent pursuant to the provisions of the GOI Guarantee, assuming that (a) the sum so demanded (i) be a sum validly due to the Applicant by the MSEB under the PPA and (ii) be a sum in respect of the Capacity Payments and/or the Energy Payments relating to Phase I (in each case, in accordance with the provisions of Clause 1 of the GOI Guarantee), (b) the Applicant has made demand for such sum of the GOM under the GOM Guarantee and the GOM has failed to pay such sum to the Applicant in pursuance of the GOM Guarantee and (c) the Applicant has made demand of the Respondent in accordance with the provisions of Clause 1 of the GOI Guarantee. 

(b)
If so, what any such term or condition consists in and by what means is it required to be satisfied, fulfilled or performed by the Applicant.

(4)
What (if any) defences are available to the Respondent under the GOI Guarantee in order that the Respondent may properly be entitled to decline or to refuse to pay any sum demanded of it by the Applicant pursuant to the provisions of the GOI Guarantee (or to pay a lesser sum) on the assumptions set out in sub-paragraph 8(3)(a) above.

(5)
Whether, under the GOI Guarantee or otherwise, the Respondent is entitled to decline or to refuse to pay any sum demanded of it by the Applicant pursuant to the provisions of the GOI Guarantee (or to pay a lesser sum) by reference to, or by reason of, the fact that (if such be the case) the MSEB has sought to dispute the accuracy of, or, its obligation to make payment to the Applicant of, the sum (or any part thereof) brought out as being due to the Applicant under the relevant monthly billing statement (or any part or item thereof) prepared and delivered by the Applicant to the MSEB pursuant to Clause 11.1 of the PPA (pursuant to which monthly billing statement the sum demanded by the Applicant of the Respondent is alleged by the Applicant to have become due to it under the PPA), and, any such dispute had arisen and/or if it had arisen, it remained unresolved and undetermined, prior to the date upon which the Applicant made demand of the GOM under the GOM Guarantee and/or the date upon which the Applicant made demand of the Respondent under the GOI Guarantee.

(6)
Whether, under the GOI Guarantee or otherwise, the Respondent is entitled to decline or to refuse to pay any sum demanded of it by the Applicant pursuant to the provisions of the GOI Guarantee (or to pay a lesser sum) by reference to, or by reason of, any dispute such as is referred to in sub-paragraph 8(5) above in circumstances where (a) the sum demanded by the Applicant of the Respondent under the GOI Guarantee arises under a monthly billing statement relating to one calendar month (in respect of which no dispute has arisen as between the Applicant and the MSEB as to the sum in question) and (b) the dispute between the Applicant and the MSEB relates to the calculation of, or, the sum properly due to or by the Applicant or the MSEB (as the case may be) in terms of, a monthly billing statement relating to another calendar month.

(7)
(a)
Whether, under the GOI Guarantee or otherwise, the Respondent is entitled to exercise any right of set-off, deduction or withholding as against any sum demanded of it by the Applicant under the GOI Guarantee by reference to, or by reason of, any sum which may be alleged by the MSEB to be due and owing to it by the Applicant under the PPA but which has not been paid by the Applicant to the MSEB and/or has not been admitted by the Applicant to be due and owing by it to the MSEB under the PPA and/or has not been determined to be due and owing to the MSEB under the PPA by means of an arbitral award made pursuant to Clause 20.3 of the PPA.

(b)
Whether, under the GOI Guarantee or otherwise, the Respondent is entitled to exercise the right of set-off, deduction or withholding as against any sum demanded of it by the Applicant under the GOI Guarantee, by reference to, or by reason of, any purported adjustment made by the MSEB and/or by the GOM of, or against, any monthly billing statement prepared and delivered by the Applicant to the MSEB pursuant to Clause 11.1 of the PPA and/or as against the sum brought out as being due to the Applicant in terms of any such monthly billing statement, such as is referred to in paragraph 5 of the Respondent’s letter to the Applicant dated 31st March 2001.

(c)
Whether Clause 6(a) of the GOI Guarantee excludes any right otherwise exercisable by the Respondent to set-off, to make deduction or to withhold any sum otherwise payable by it to the Applicant pursuant to the GOI Guarantee (upon the assumptions set out in sub-paragraph 8(3)(a) above), save in so far as any deduction or withholding required of the Respondent by Indian law (and, as to that proviso, to what extent and in what circumstances).

(d)
In the event that the answer to any of the issues set out in sub-paragraph 8(7)(a) and/or 8(7)(b) and/or 8(7)(c) above is in the affirmative, in what circumstances, in what amount and upon what terms or conditions may any such right of set-off, deduction or withholding be exercised by the Respondent.

(8)
Whether any dispute or difference which may arise as between the Applicant and the MSEB with respect to any monthly billing statement prepared and delivered by the Applicant to the MSEB pursuant to Clause 11.1 of the PPA and/or as to the amount due and owing to the Applicant in terms thereof, such as is referred to in paragraph 6 of the Respondent’s letter to the Applicant dated 31st March 2001, or, of any other nature, has any of the following consequences (in the event that the Applicant makes demand of the Respondent under the GOI Guarantee for the payment of the sum brought out as being due to Applicant in terms of the relevant monthly billing statement):

(a)
the sum brought out as being due to the Applicant in terms of the relevant monthly billing statement is not one which is (in whole or in part) validly due to the Applicant under the PPA for the purposes of Clause 1 of the GOI Guarantee; and/or

(b)
any condition precedent to the Applicant’s right to makes demand of the Respondent for the payment of such sum (or any part thereof) has not been fulfilled or satisfied; and/or

(c)
the Respondent is otherwise not obliged under the GOI Guarantee to pay to the Applicant the sum demand of it (in whole or in part).

(9)
Whether, in the event that the GOM is obliged to pay to the Applicant any sum demanded of it by the Applicant pursuant to the provisions of the GOM Guarantee, the Respondent, upon the assumptions set out in sub-paragraph 8(3)(a) above, has any defence to the payment of such sum to the Applicant (upon demand being made of it by the Applicant in accordance with the provisions of the GOI Guarantee), and, if so, what any such defence consists in.

(10)
What is the proper construction or effect of Clause 10(b) of the GOI Guarantee generally, and, in the events which have occurred as set out in paragraph 7 above.

(11)
Whether the Respondent was or is entitled to decline or to refuse to pay the sum of Rs. 1,020,000,000.00 demanded of it by the Applicant pursuant to the provisions of the GOI Guarantee on 8th March 2001.

(12)
(a)
Whether any of the facts, matters or contentions set out in the Respondent’s letter to the Applicant dated 31st March 2001 entitled the Respondent to decline or to refuse to pay the sum of Rs. 1,020,000,000.00 demanded of it by the Applicant pursuant to the provisions of the GOI Guarantee on 8th March 2001.

(b)
Whether any of the facts, matters or contentions set out in the letters, notices or other communications referred to in paragraphs 5 and 6 of the Respondent’s letter to the Applicant dated 31st March 2001 and/or any other communications passing between the Respondent, on the one hand, and, the GOM and/or the MSEB, on the other, (when the same be disclosed in the course of the reference to arbitration herein) entitled the Respondent to decline or to refuse to pay the sum of Rs. 1,020,000,000.00 demanded of it by the Applicant pursuant to the provisions of the GOI Guarantee on 8th March 2001.

(13)
All and each of the disputes and differences which have arisen (directly or indirectly) between the Applicant and the Respondent out of or in connection with any of the facts or matters set out or referred to in paragraph 7 above and/or the events which have occurred, as also set out in paragraph 7 above, including (without limitation) all such disputes and differences as are patent or are to be deduced from a comparison between the position of the Applicant as to its rights under the GOI Guarantee and the obligations of the Respondent thereunder (as set out in terms of two letters from Linklaters to the Applicant dated 21st March 2001 and 28th March 2001, respectively, and, two written advices to the Applicant by P. Chidambaram, Senior Advocate, dated 23rd March 2001 and 28th March 2001, respectively, copies of which documents were delivered to the Respondent), on the one hand, and, the position of the Respondent as to the same matters (as set out in terms of its letter to the Applicant dated 31st March 2001), on the other.

(14)
The respective rights and obligations of the Applicant and the Respondent under or pursuant to the GOI Guarantee generally.

(G) Number of Conciliators
9. The parties have previously agreed, pursuant to Clause 13(a)(i) of the GOI Guarantee, that the number of conciliators shall be three.

(H) Appointment of a Conciliator by the Applicant
10. The Applicant notifies the Respondent that the Applicant has appointed the person named below as a conciliator in accordance with Article 4(1)(c) of the UNCITRAL Conciliation Rules:

Sir Laurence Street, A.C., K.C.M.G., Q.C. (formerly Chief Justice of New South Wales) of 121 Macquarie Street, Sydney 2000, Australia.

The person appointed is a national of the Commonwealth of Australia.

(I) Notice to the Respondent to Agree to Conciliation and to Appoint a Conciliator
11. (1)
The Applicant calls upon the Respondent to state in writing within five days of the date of this Notice of Conciliation, namely, by 9th April 2001, whether or not the Respondent accepts the request made of it by the Applicant to conciliate. The Applicant calls the Respondent’s attention to the provisions of Articles 2(2) and 2(3) of the UNCITRAL Conciliation Rules.

(2)
The Applicant further calls upon the Respondent to appoint a conciliator and to take the steps set out in paragraph 12 below with a view to reaching agreement with the Applicant as to the appointment of a third conciliator.

(J) Appointment of a Third Conciliator
12. (1)
The Applicant invites the Respondent to agree in writing within five days of the date hereof, namely, by 9th April 2001, that the London Court of International Arbitration or the International Chamber of Commerce (as the Respondent may elect) be jointly requested by the parties to appoint the third conciliator (in accordance with Article 4(2)(b) of the UNCITRAL Conciliation Rules).

(2)
The Applicant further invites the Respondent to agree in writing within the period mentioned that the third conciliator not be a national of India or of the United States of America.

(K) Reservation of Right to Commence an Arbitration
13. (1)
In accordance with the provisions of Article 16 of the UNCITRAL Conciliation Rules, the Applicant reserves the right to commence a reference to arbitration (in pursuance of the arbitration agreement between the parties set out in Clause 13(b) of the GOI Guarantee) without further notice to the Respondent in the event that such a proceeding is, in the opinion of the Applicant, necessary in order to preserve its rights.

(2)
The Applicant reserves the right to terminate the conciliation in accordance with the provisions of Article 15(d) of the UNCITRAL Conciliation Rules at any time within a period of sixty days commencing upon the date of this Notice of Conciliation.

(3)
The Applicant gives notice that, should the Disputes not be resolved and the conciliation not be terminated in accordance with the provisions of Article 15(a) of the UNCITRAL Conciliation Rules, within sixty days of the date hereof, namely, by 2nd June 2001, the Applicant will, in any event, refer the Disputes to arbitration in


pursuance of the parties’ arbitration agreement as set out in Clause 13(b) of the GOI Guarantee.

For and on behalf of the Dabhol Power Company:

Signature:

Name:

Designation:

Date:

4th April 2001

Served this 4th day of April 2001 by Messrs Linklaters of Alexandra House (10th floor), 16-20 Chater Road, Central, Hong Kong, Solicitors for the Applicant.

Annexure

“13.
SETTLEMENT OF DISPUTES


Any dispute or difference (each a “dispute”) arising out of or in connection with this Guarantee shall, regardless of the nature of the dispute, be referred to the dispute resolution procedure in this section.

(a)
The parties shall first seek an amicable settlement of the disputes by conciliation.


(i)
Such conciliation shall take place in accordance with UNCITRAL Conciliation Rules (the “Conciliation Rules”) as at present in force and shall be conducted by three conciliators (or such lesser number as the parties may agree) to be appointed according to the Conciliation Rules.


(ii)
Any meetings with the conciliators shall be held at New Delhi, India.


(iii)
Each of the parties hereby gives for the purpose of the conciliation, undertakings and assurances as contained in the Conciliation Rules including an undertaking to promptly deposit its share of advance for payment of the costs as estimated by the conciliators.”

IN THE MATTER OF THE ARBITRATION ACT 1996

AND

IN THE MATTER OF AN ARBITRATION
(UNDER THE UNCITRAL ARBITRATION RULES)

BETWEEN:-

DABHOL POWER COMPANY

Applicant
-and-

THE UNION OF INDIA

Respondent

NOTICE OF CONCILIATION

Messrs. Linklaters

Alexandra House (10th floor),

16-20 Chater Road,

Central,

Hong Kong.

Ref:
CXW

Tel:
+852 2842 4888

Fax:
+852 2810 8133

E-mail:
christopher.walker@linklaters.com
Solicitors for the Applicant
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