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May ___, 2001


(
(
(
(
Re:  Gas Management Services Agreement
This letter and Schedule “A” attached hereto and forming part hereof (“Schedule “A””) shall constitute the agreement between ENA Upstream Company, LLC ("ENA Upstream”) and ( (“Customer”), reached effective as of the date hereof, with respect to the management by ENA Upstream of certain gas production of Customer (the “Agreement”).  

In consideration of the mutual promises contained herein and other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the parties hereto agree as follows:

1.  Services.  ENA Upstream shall provide the Services (defined below) to Customer in respect of all gas produced by Customer in the United States (the “Managed Gas”).  “Services” shall mean the accounting, operations and account balancing services set out in Schedule “A”.

2.  Relationship of the Parties.  

(a) ENA Upstream’s duties and responsibilities to Customer in connection with this Agreement are contractual in nature only, and ENA Upstream shall have no fiduciary duties in connection therewith or any other duties other than as specifically set forth herein.  The legal relationship between ENA Upstream and Customer established by this Agreement is that of ENA Upstream’s serving as an independent contractor providing the Services to Customer, an arm’s length customer.  The relationship is not intended to be one of agent-principal (except as specifically set forth herein in respect of the limited agent-principal relationship referenced in Sections 1(c), 2(a) and 2(b) of Schedule “A”), partnership, joint venture or trustee-beneficiary, and therefore neither party will owe any fiduciary duty to the other party.  

(b) Subject to Section 1 and the other terms and conditions hereof, the relationship between ENA Upstream and Customer established by this Agreement is non-exclusive.  However, ENA Upstream shall be the exclusive supplier to Customer and its affiliates of services constituting, and similar to, the Services until the expiry of the Term (as defined below).  ENA Upstream shall be entitled to all equitable relief to prevent any breach of the aforementioned exclusivity provision without proof of actual damages, including, but not limited to, by injunction or specific performance; provided that such remedies shall not be deemed to be the exclusive remedies of ENA Upstream and shall be in addition to all other remedies available to ENA Upstream.  Except as otherwise provided for in this Section 2(b), either ENA Upstream or Customer may pursue whatever other business opportunities it may wish to pursue with whomever it may wish to pursue them and at whatever time it may choose, including providing services similar to or competitive with the Services to other parties, and neither party owes the other a duty to offer any business opportunity to the other party and will be free to compete in the businesses covered by this Agreement.  Without limiting the foregoing, ENA Upstream may engage in wholesale marketing activities or may provide services similar to, or competitive with, the Services relating to wholesale marketing activities.

(c) From time to time Customer and ENA Upstream may agree that certain of the services hereunder would best be provided by a third party service provider.  In such event, Customer shall contract directly with such third party service provider and ENA Upstream shall have no liability to Customer arising out of Customer's contractual relationship with any third party service provider.

3.  Term.  Subject to earlier termination as set forth herein, this Agreement shall commence at 08:00h C.P.T. ( and terminate at 08:00h C.P.T., and month to month thereafter unless terminated by either party on 30 days prior written notice (  (the “Term”).  A party (the “Notifying Party”) may terminate this Agreement immediately upon notice to the other party (the “Responsible Party”) upon the occurrence of any of the following events (each a “Triggering Event”):  (a) the failure by the Responsible Party to make, when due, any payment required under this Agreement if such failure is not remedied within five business days after written notice of such failure is given to the Responsible Party, provided the payment is not the subject of a good faith dispute; or (b) the failure by the Responsible Party to perform any covenant set forth in this Agreement (other than its obligations to make any payment or obligations which are otherwise specifically covered in this Section 3), and such failure is not cured within 15 business days after written notice thereof to the Responsible Party; or (c) the Responsible Party shall (i) make an assignment or any general arrangement for the benefit of creditors; (ii) file a petition or otherwise  commence, authorize or acquiesce in the commencement of a proceeding or cause under any bankruptcy or similar law for the protection of creditors, or have such petition filed against it and such proceeding remains undismissed for 30 days; (iii) otherwise become bankrupt or insolvent (however evidenced); or (iv) be unable to pay its debts as they fall due. 

4.  Fees.  In consideration for the provision of the Services by ENA Upstream to Customer in respect of the Managed Gas, Customer agrees to pay to ENA Upstream, each day, a management fee of $( per MMBtu (as determined from the applicable transportation accounts of Customer managed by ENA Upstream hereunder) of gas multiplied by the quantity of Managed Gas (expressed in MMBtus) for such day (the “Management Fee”).

5.  Billing and Payment.  On the ____ day of each month, or as soon thereafter as reasonably possible, ENA Upstream shall provide to Customer a statement (the “Billing Statement”) setting forth the following information in respect of the immediately preceding month (the “Billing Month”): all amounts payable in respect of the Management Fee for the Billing Month plus all applicable taxes and all other amounts payable to ENA Upstream hereunder.  To the extent practicable, Billing Statements shall be based upon actual accounting information and, if not available, reasonable estimates may be used and accounts reconciled as soon as practicable in Billing Statements for subsequent months.  Amounts noted under Billing Statements are due and are to be paid on the 25th of the month following the Billing Month.  If the 25th of the month is a Saturday or a statutory holiday other than a Monday, the amount shall be due on the immediately preceding business day and if the 25th of the month is a Sunday or statutory holiday falling on a Monday, the amount shall be due on the next following business day.  Amounts not paid when due shall bear interest at Citibank, N.A.’s prime rate plus two percent per annum from the date such payment was due until payment in full is received for both the principal amount and all interest.  All payments being due and payable between the parties on the same business day under this Agreement or any other agreement between the parties shall be due and payable under the terms of the relevant agreement; provided that if on any date amounts would otherwise be payable in the same currency under any such agreements by each party, then on such date, each party’s obligation to make payment of any such amount will be automatically satisfied and discharged to the extent of the amount of the lesser amount payable. 

6.  Force Majeure.  If ENA Upstream is prevented or rendered unable by reason of a Services Force Majeure (as defined below) to perform in whole or in part any of the Services, ENA Upstream shall be relieved from any of its obligations and covenants set forth in this Agreement respecting the Services throughout the duration of the period but only to the extent that the Services Force Majeure prevents or renders ENA Upstream unable in whole or in part to perform the Services.  “Services Force Majeure” means any event affecting ENA Upstream which could not have been reasonably anticipated or controlled by ENA Upstream that prevents provision of services under this Agreement.

7.  Confidentiality.  In connection with the provision of the Services, ENA Upstream and Customer (each in its capacity as a provider of Confidential Information (as defined below), a “Protected Party”) will provide the other party (each in its capacity as a provider of Confidential Information, a “Protecting Party”) with information about the Protected Party and its business which is confidential or proprietary to the Protected Party or otherwise generally not available to the public (the “Confidential Information”).  The term “Confidential Information” shall not include any such information (a) as is or may become generally available to the public without breach of this Agreement, (b) previously known to the Protecting Party at the time of disclosure or acquired from a source other than the Protected Party without restriction on disclosure imposed on the Protecting Party by such source,  or (c) required to be disclosed by the Protecting Party in order to comply with any applicable law, order, regulation, or ruling, provided that, the Protected Party shall first be given, to the extent available pursuant to such applicable law, order, regulation or ruling, an opportunity to prevent or restrict the scope of any such disclosure.  

The Protecting Party will not disclose the Confidential Information furnished to it pursuant to this Agreement without the prior written consent of the Protected Party (other than to the Protecting Party’s employees (including directors and officers), representatives, lenders, counsel, advisors, and affiliates and those of its affiliates who have a need to know, if any, and who have agreed in writing or by virtue of the terms of their employment, engagement or retainer to keep the Confidential Information protected and in confidence to the same extent as required by this Agreement (collectively, “Representatives”)).  The Protecting Party and its Representatives will not use the Confidential Information other than in connection with the provisions of this Agreement.

The Confidential Information that is written, except for that portion that may be found in analyses, compilations, studies, or other documents prepared by or for the Protecting Party, will be returned to the Protected Party immediately upon the Protected Party’s written request and no copies shall be retained by the Protecting Party or the Protecting Party’s Representatives.  That portion of the Confidential Information that is found in analyses, compilations, studies, or other documents prepared by or for the Protecting Party, the Confidential Information that is oral, and the Confidential Information that is not so requested or returned will be held by the Protecting Party and its Representatives and kept subject to the terms and conditions of this Agreement.

The Protecting Party shall be liable to the Protected Party for any breach of these confidentiality obligations by the Protecting Party or any of the Protecting Party’s Representatives, and the Protecting Party shall indemnify and save harmless the Protected Party for any claims, losses, damages (and all costs and expenses associated therewith) resulting from such breach, provided that, neither party shall have any liability to the other party for any consequential, indirect, punitive or exemplary damages under such obligations.  The Protecting Party agrees that the Protected Party will, however, suffer irreparable harm by the breach of these confidentiality obligations by the Protecting Party or any of the Protecting Party’s Representatives and that the Protected Party shall be entitled to all equitable relief to prevent any such breach without proof of actual damages, including by injunction or specific performance; provided that, such remedies shall not be deemed to be the exclusive remedies of the Protected Party and shall be in addition to all other remedies available to the Protected Party.

8.  Indemnities and Limitation of Liability.  Customer releases and disclaims and shall indemnify and save harmless ENA Upstream, its directors, officers, employees, and agents against and from all claims, losses, damages, liabilities, demands and judgments which may arise under this Agreement, except for such claims, losses, damages, liabilities, demands and judgments that are attributable to the gross negligence or willful misconduct of ENA Upstream or its directors, officers, employees and agents in carrying out the obligations of ENA Upstream under this Agreement; provided that, in any event, Customer shall have no liability to ENA Upstream, its directors, officers, employees or agents for any consequential, indirect, exemplary or punitive damages.  ENA Upstream shall indemnify and save harmless Customer and its directors, officers, employees and agents against and from all claims, losses, damages, liabilities, demands and judgments which may arise from the gross negligence or willful misconduct of ENA Upstream or its directors, officers, employees and agents in carrying out its obligations under this Agreement; provided that, in any event, ENA Upstream shall have no liability to Customer or its directors, officers, employees or agents for any consequential, indirect, exemplary or punitive damages.  The release and indemnities set forth herein shall survive the termination of this Agreement. 

9.  Choice of Law.  All matters relating to this Agreement shall be governed by and interpreted in accordance with the laws applicable in the State of Texas, without regard to principles of conflicts of law.

10.  Industry Usage.  Words and phrases used but not expressly defined in this Agreement shall have the generally accepted meaning attributed to them in the custom and usage in the natural gas industry.

11.  Entire Agreement.  This Agreement constitutes the entire agreement between the parties with respect to the matters dealt with herein and supersedes all prior agreements relating to the same subject matter.  Other than expressly set forth herein, there are no other representations, warranties or covenants, express or implied, in relation to the matters addressed in this Agreement.  Except as noted in Section 13, this Agreement cannot be amended except by written agreement executed by both parties. 

12.  Assignment.  Customer may not transfer or assign all or any portion of this Agreement without the express prior written consent of ENA Upstream which may be withheld or given entirely in the sole discretion of ENA Upstream and ENA Upstream may not assign all or any portion of this Agreement without the express prior written consent of Customer which may be withheld or given entirely in the sole discretion of Customer.

13.  Notices.  All notices, demands, requests, statements or other communication must be given in writing to the applicable party at the place noted below or by facsimile to the facsimile numbers noted below.  Delivery will be effective on the date of receipt if delivery is made before 4:00 p.m. (Calgary time) on a business day and if made after 4:00 p.m. (Calgary time) or on a non-business day, receipt shall be deemed to have occurred on the next following business day.  Deliveries by hand or courier will be deemed received when made and deliveries by facsimile will be deemed received when there is confirmation of the proper transmission by the facsimile machine of the sending party.  Any party may change their below-noted information by providing at least 15 business days prior written notice to the other parties of such change. 

ENA Upstream Company, LLC

Facsimile:  


Attention:  


(
(
(
(
Facsimile:  
(
Attention:  
(
14.  Limitation of Damages.  For breach of any provision of this Agreement for which an express remedy or measure of damages is provided, the obligor’s liability shall be limited as set forth in that provision, as the sole and exclusive remedy and all other remedies or damages at law or in equity are waived.  If no remedy or measure of damages is expressly provided, the obligor’s liability shall be limited to direct damages only, as the sole and exclusive remedy and all other remedies or damages are waived.  Neither party shall be liable for any consequential, incidental, punitive, exemplary or indirect damages, in tort, contract or otherwise.  To the extent any amounts payable under this Agreement are (or are interpreted and constituting) liquidated damages, the parties acknowledge that such damages are difficult or impossible to determine and therefor such liquidated damages constitute a reasonable approximation of the harm or loss suffered and shall not be construed as a penalty.

15.  Surviving Provisions.  The provisions of Sections 4, 5, 7, 8, and 9 shall survive the termination of this Agreement.

Please confirm that the foregoing accurately reflects the agreement reached between ENA Upstream and Customer by executing and returning one original of this letter for our files.

Yours truly,

ENA UPSTREAM COMPANY. LLC

Jean Mrha Beach

Vice President

ACCEPTED AND AGREED EFFECTIVE

AS OF (.

(
Name: (
Title: (

SCHEDULE “A”

1.
Accounting 

(a)  Cash Receipts and Disbursements:  Upon the written request of Customer, ENA Upstream will monitor Customer's cash receipts and disbursements relating to natural gas transactions provided that Customer provides ENA Upstream with all necessary access to Customer's relevant bank accounts in order for ENA Upstream to perform such service.  Without limitation to the foregoing, in the event that Customer makes the aforementioned request, Customer will, if possible, give ENA Upstream electronic read only access to Customer's relevant bank accounts or, alternatively, Customer will send ENA Upstream the statements for such accounts via facsimile on the day following each revenue exchange day and the last day of each month.

(b)  Invoicing:  Each month, ENA Upstream shall, on behalf of Customer, invoice (i) all relevant counterparties, including ENA Upstream and its affiliates, for physical natural gas purchases in the preceding month and (ii) all relevant counterparties, including ENA Upstream and its affiliates, pursuant to financial transactions as required under the terms thereof.  Such invoices shall be prepared by ENA Upstream, in a timely manner, in accordance with the gas flow information received and generated by it and the contracts between Customer and the relevant counterparties and forwarded to such counterparties by ENA Upstream.  

(c)  Payments on Behalf of Customer:  All of Customer's counterparties, suppliers and transporters with respect to physical gas transactions and financial transactions shall be advised by Customer from and after the commencement of this Agreement to direct all invoices and statements to ENA Upstream as limited agent for and on behalf of Customer.  If ENA Upstream identifies discrepancies between an invoice or statement and such records, ENA Upstream shall contact the counterparty and Customer to resolve the discrepancy.  Provided that, and only if, Customer supplies ENA Upstream with sufficient funds, in the form of cash or natural gas, after deducting all amounts owed or owing, whether or not then due, by Customer to ENA Upstream under the terms of the Agreement or any other agreement between the parties (such funds referred to herein as the "Payment Funds"), ENA Upstream will, for invoices and statements which appear to ENA Upstream to be correct and for contracts with counterparties under which the invoiced amount is payable notwithstanding the existence of a dispute, pay from the Payment Funds such invoices and statements in a timely fashion. 

(d)  Collection:  If ENA Upstream is monitoring the cash receipts and disbursements of Customer pursuant to Section 1(a) hereof and if (i) any invoices generated by ENA Upstream are not paid within two business days of their due date or (ii) statements and monies due under those statements are not received from counterparties which ENA Upstream has been advised of within two business days of their due date, ENA Upstream shall:  (A) forthwith advise Customer that such payments are overdue; and (B) unless Customer instructs ENA Upstream to take no further action, deliver to the payer of those monies a notice that such payment is overdue and, if the overdue amount exceeds ($25,000.00), request from the payer reasons for which the payment is overdue.

After such notice and inquiry, ENA Upstream shall advise Customer of the status of such payment. Thereafter, Customer shall be solely responsible for the collection of such overdue amount and ENA Upstream shall have no obligation to take any further steps with respect to such collection, other than to record and account for such overdue amount, administer the receipt of such payment when received and provide on a timely basis all necessary statements and affidavits of fact that are within ENA Upstream’s knowledge and that Customer reasonably requires in its collection efforts.

(e)  Monthly Reporting:  By the close of business on the fourth business day of each month, ENA Upstream shall forward to Customer an estimate of all gas volumes and anticipated revenues and expenses for the preceding month.  ENA Upstream shall provide to Customer: (i) on the fourth business day after the 25th day of each month, a report of all actual volumes of natural gas, on a receipt point basis, and receipts and disbursements in respect thereof for the previous month; and (ii) on the fourth business day of each month, a final accounting for the month prior to the preceding month. 

2.
Operations  

(a)  Daily Nomination Services:  ENA Upstream, as limited agent for and on behalf of Customer, will make daily nominations, or leave standing nominations in place, for all pipeline transmission systems, hubs, and market centers for receipt and delivery sufficient to satisfy Customer's delivery and receipt obligations with all relevant counterparties.  ENA Upstream will interface with field facilities for purposes of obtaining daily production estimates and outage information and Customer markets and all receipt and delivery pipeline companies.  This will include contact with Customer’s supply coordinator for supply forecast data.  Revisions during the daily operation will also be made consistent with changes to supply, demand or transportation availability.

(b)  Transportation Services:  Customer shall at all times hold and maintain title to the gas transportation arrangements necessary to transport the Managed Gas (the "Customer Transportation").  Customer hereby appoints ENA Upstream as its agent for the limited purpose of performing the Services which relate to the Customer Transportation.  On Customer’s behalf and in Customer’s name, ENA Upstream shall from time to time apply for renewals of the Customer Transportation and for transportation capacity that Customer notifies ENA Upstream to apply for which is incremental or additional to the existing Customer Transportation.  For transportation capacity not fully nominated for Customer’s markets, ENA Upstream shall have the right to use or deal with such capacity as ENA Upstream in its sole discretion may see fit and Customer shall be compensated for the fair market value of any such transportation which ENA Upstream uses for its own benefit.  ENA Upstream will ensure that transportation operations are conducted in accordance with all applicable tariffs and terms and conditions of service imposed by all transmission systems.  ENA Upstream shall maintain and make available to Customer a full description of the transportation, including locations and volumes, service commencement and expiry dates, a description of the type of service and any unusual terms and conditions.  Customer shall advise ENA Upstream of the terms and conditions of any incremental or additional obligations entered into by Customer and ENA Upstream will manage such obligations in accordance with the foregoing provisions.  Customer shall, concurrently with the execution of this Agreement and from time to time as may be reasonably required, provide ENA Upstream with fully executed copies of all requests for third party authorizations and consents as ENA Upstream may require to perform the Services which relate to the Customer Transportation.  

(c)  Contract Administration Services:  ENA Upstream will monitor whether counterparties are meeting contractual take obligations, transportation obligations and payment obligations and will advise Customer of any material shortcomings in those areas.  ENA Upstream’s contract administration responsibilities will not, however, in any circumstances whatsoever, extend to covenant compliance matters.  Customer shall forthwith advise ENA Upstream of any new, amended or terminated contracts or commitments made by Customer, including any information that ENA Upstream reasonably requires to perform the operational functions related to that contract or commitment.  In no event whatsoever will ENA Upstream be responsible for matters of legal interpretation of contractual provisions or for giving any other legal advice regarding Customer’s contracts, it being understood and agreed that such matters are the responsibility of Customer and counsel to Customer.  ENA Upstream will not be liable in any circumstance whatsoever if it fails to identify a matter of legal interpretation or any matter requiring advice of counsel.

3.
Account Balancing

(a)  Excess Volumes.  The parties acknowledge that, from time to time, all or some of the Managed Gas may not be sold to existing purchasers of Customer’s Managed Gas (“Existing Purchasers”).  Therefore Customer and ENA Upstream hereby agree that Customer shall sell to ENA Upstream and ENA Upstream shall purchase from Customer, under mutually agreeable terms and conditions, all of the following quantities of gas (each such transaction herein called a “Short Term Transaction"):

(i)  Managed Gas which is not committed to transactions with Existing Purchasers; or

(ii)  although committed to transactions with Existing Purchasers, Managed Gas which was not taken (for any reason) by any such Existing Purchaser.

For greater certainty, Customer hereby acknowledges that it shall solely be responsible for all tolls and other transportation costs and penalties relating to the delivery of such gas to the mutually agreed delivery point.

(b)  Deficient Volumes.  In the event that Customer experiences a deficiency in its firm obligations to deliver Managed Gas to one or more of the Existing Purchasers for any reason not excused by the terms of the relevant contract, Customer and ENA Upstream hereby agree that ENA Upstream shall first curtail all interruptible purchases and sales of the Managed Gas and, provided that a deficiency as described above continues to exist after such curtailment, ENA Upstream shall sell to Customer and Customer shall purchase from ENA Upstream, under mutually agreeable terms and conditions, all necessary replacement gas in respect such deficiency.

For greater certainty, Customer hereby acknowledges that ENA Upstream's obligations hereunder are to deliver such gas to the mutually agreed delivery point and Customer shall be solely responsible for all tolls and other transportation costs and penalties relating to the delivery of such gas from the Delivery Point to the agreed upon delivery points with the Existing Purchasers, as applicable.

4.
Risk Management
(a) During the term of this Agreement, ENA Upstream shall provide Customer with several alternatives for commodity risk management designed to meet Customer's varying needs.  However, all price and portfolio management authority shall remain with Customer.

(b) In no event shall ENA Upstream's actions in providing Customer with commodity risk management proposals hereunder be construed as giving advice nor shall ENA Upstream be considered to be a commodity trading adviser or other adviser with respect to such matters.
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