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SUMMARY FOR ENRON OF THE OCTOBER 3, 2001 ARGUMENT

IN THE U.S. SUPREME COURT IN THE FERC ORDER 888 CASES
Issues:  
FERC Order 888 and related orders required transmission-owning utilities to adopt an “Open Access Transmission Tariff” applicable to transmis​sions for wholesales and “unbundled” retail sales (where transmission is sold separately) but FERC said it lacked jurisdiction to apply the OATT to transmissions for traditional “bundled” retail sales.  In 2000, the Court of Appeals in D.C. affirmed FERC in all respects.  


In the Supreme Court: 


(1) 
EPMI contends FERC did not go far enough, that FERC’s erroneous refusal to accept jurisdiction over transmissions to serve “native load” wrongly exempted about 60% of all transmissions. 


(2)
New York and eight other states contend FERC went too far, that FERC has no jurisdiction over interstate transmissions for any retail sales.

Court

Logistics:
The Supreme Court heard argument for 70 minutes on October 3.  Louis R. Cohen of Wilmer, Cutler & Pickering argued for EPMI.  Lawrence Malone of the NYPSC argued for the states.  Deputy Solicitor General Kneedler argued for FERC.


All nine Justices were present, and all but Thomas participated in questioning.  Scalia, Breyer, and O’Connor were particular​ly active. 


A decision will certainly come before June 2002, probably much earlier in 2002.  Timing depends on how many opinions there are.  The Court is good at preventing pre-decision leaks.

Assessment:
The Justices’ questions indicated they generally have a good understand​ing of both the technical issues (the basics of operation of the grids) and the legal issues (FERC’s jurisdiction and FERC’s role in opening the grids to facilitate competition).  A Justice’s questions are not a sure guide to where he or she will come out, but in summary:


(1)
It seems unlikely the Court will agree with New York that FERC overstepped its bounds.  Only Justice Scalia seemed interested in New York’s argument.  Most of the 70 minutes were spent on Qs and As on Enron’s argument.


(2)
There is a better than even chance that the Court will say, in one way or another, that FERC does have jurisdiction to prevent utilities from discriminating in favor of their own “bundled retail” transmissions and against transmissions for EPMI and other non-utility suppliers.  Several Justices hammered FERC counsel on the jurisdictional point.


If (1) and (2) prove correct, this would be a substantial victory EPMI, clearly opening the door to much more farreaching FERC open access orders.  


(3)
It is possible, but less likely, that the Court will itself order FERC to give new consideration to applying the OATT to bundled retail sales.  The more likely alternative is a Court ruling telling FERC it has jurisdiction but leaving it entirely to FERC to decide what to do next.  

EPMI’s

Strategy:
The argument strongly vindicated EPMI’s strategy of filing its own petition and participating actively in this case: 


--
EPMI’s participation shaped the Court’s view of the case, shifting the focus away from New York’s “states’ rights” issues and to the national economic importance of fully opening the grid. 


--
EPMI and the “amici curiae” it recruited were able to give the Court a far better picture of the technical and legal issues than New York and FERC did.


--
EPMI’s participation seems likely to have persuaded the Court on the highly important jurisdictional issue--which means FERC will be able to take the right steps without further legislation.  This point could well have been lost if EPMI were not a party. 
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