MEMORANDUM

to:�Edmund Cooper�date:�22nd June 2000��from:�RGS�file:�00-19199 ��

METAL GTCs



In the light of our several telephone conversations over the last few days, I have amended the Metal GTCs and attach with this message a redraft.  I will make a number of comments by reference to specific paragraph numbers, but the GTCs are now “generic” and not limited to any particular product and they are now “balanced” inasmuch as they seek to give no particular advantage to either Seller or Buyer in a number of material respects.

In our most recent conversation, you said there would now only be 2 different delivery bases: For copper it will be “in warehouse”.  For aluminium you will clarify whether it is to be delivered in a way analogous to CPT or DDU/DDP etc. Given only 2 bases, it seems sensible for the terms relevant to each of those delivery bases to be set out in the long description.

With that introduction, the following are my comments by reference to the paragraph numbers:

2	Description, Quality and Weight

All of this will now be contained both in the short and in the long descriptions on the website.

3	DELIVERY

Delivery, the Delivery Point, the Delivery Period and, if relevant, the Delivery Date shall again be as specified in the long description.

You will see that in 3.3 I have sought to include a provision that deliveries of identical goods, at identical places, at the identical time, can be netted off as between Buyer and Seller.  I assume that this is what you had in mind.

4	Price and payment

4.2		Again there has to be a link here back to the website.  

4.2(b)	Given that there will now be alternative delivery bases, this section is inevitably somewhat vague.  For that reason, you will see that I have included the words “or as stipulated on this website” at the bottom of the section. Once we are sure of the delivery bases we ought to be able to tighten this up.

4.3	Time for payment under English law is not “of the essence”.  Frequently, people assume that it is, and for that reason it may be that this is a provision you want to include in the GTCs.  Let me know.

4.6	You wanted a provision which would deal with interest payable on any sums repaid.  

4.9	Again, as requested, I have included a netting off provision.  Let me know if this is what you had in mind.

4.10	This would be the optional clause, which would only be reproduced in the GTCs for those counterparties who had not passed the initial credit check.

5    passing of risk and property

There is no uniformity in either the MG Terms or in any of the other Enron GTCs dealing with the passing of title.  The oil trade has always provided that title passes with risk at delivery, i.e. crossing the ship’s rail/flange connection.  In many other trades, title passes on payment.  I have provided for the latter.  Let me know which you would prefer.

I have then deleted the remainder of old Section 5.  These were mainly there to benefit one or other party, depending whether Enron was Buyer or Seller.

Old 6  Warranties, undertakings and Exclusions

I have decided that in fact the most “balanced” way of dealing with this is to simply delete any limitation or expansion on those warranties/terms which would be implied in any event by virtue of English law/Sale of Goods Act.  This means, in effect, that the Seller gives certain implied warranties as to title, plus the well�known implied terms as to satisfactory quality, fitness for purpose and so on.  Let me know if this is what you had in mind.

6	Default, Termination and Liquidation

6.1(a) and 6.1(d)	I have included failure to pay when due.  This would need revisiting depending on what you want to do about making time for payment of the essence.  I have also included a shorter insolvency provision.

6.7	Once we know that everyone is happy as to the “balancing” of the contract, I will revisit these clauses to ensure precisely the scope of the remedies which survive.

7	FORCE MAJEURE

7.5	You will see that I have inserted some wording to clarify that an event will only amount to force majeure if it occurs between the contract date and the date upon which delivery is to take place.

8	Licences, Consents and Permits

We discussed this on the telephone the other night.  There was a licensing type provision which only affected the contract if Enron was Buyer.  I have drawn up an entirely new provision which is even�handed.  You might like to check that this is what people have in mind.

13	General

13.4	I have included the non�assignment clause you wanted.

13.5	This was an Enron-biased clause.  I have evened it out, but I have included it in square brackets, since you might want to delete it altogether.

13.6	This is really a seller-orientated clause.  Let me know if you want it left in.

13.7	This is a time bar clause.  Of course, it now cuts both ways.  To my knowledge, there is no standard within the metal trade.  Some standard terms have time bars, others do not.  Let me know what you would like.  





RGS
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