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CSFB Draft 09/06/2000
PrimeTradeSM License Agreement

PrimeTrade is an electronic facility provided by Credit Suisse First Boston Corporation (“CSFB Corporation”) which routes instructions and trade negotiation orders from the licensee identified on the signature page of this Agreement (the “User,” which shall include any person for whom User acts as agent) to execute transactions relating to the purchase or sale of financial instruments (“Instructions”) with CSFB Corporation or its affiliates (collectively, “CSFB”).  This Agreement (the “Agreement”), together with the Trading Agreements (as defined below), sets forth the terms and provides additional conditions under which the User shall be granted access to and may use PrimeTrade.

This Agreement supplements the relevant documentation between CSFB and User governing the Instructions, as may be agreed or amended by the parties from time to time (the “Trading Agreements”), which may include without limitation customer agreements, master agreements and uniform brokerage execution services (“give-up”) agreements.

1
Scope of Service, Access and Limits

1.1
User may use PrimeTrade to enter orders for the instruments made available on PrimeTrade from time to time by CSFB during the term hereof.

1.2
CSFB may in its sole discretion restrict or terminate access to PrimeTrade at any time without notice. User’s ability to trade through PrimeTrade shall be subject to any limitations set forth in the Trading Agreements or otherwise imposed by CSFB.  User acknowledges and agrees that any such restrictions are for the exclusive benefit of CSFB and that User shall not rely on CSFB implementing any restrictions for User’s benefit.

1.3
At the request of User, CSFB will establish, modify or cancel user identifications and passwords that control access by User to PrimeTrade. User may access PrimeTrade through the World Wide Web or other Internet services that are not necessarily secure and CSFB does not warrant that such systems are secure.  User instructs CSFB through PrimeTrade at its own security risk.

2
Authorized Persons and Effect of Instructions

2.1
User will be bound by any Instructions given to CSFB through PrimeTrade, accompanied by a valid user identification assigned to User and an authorized password unless an officer of CSFB in the relevant  business area has been informed by User that its password has been compromised and has actual knowledge that such Instructions were not made by User.  CSFB shall have no duty to verify whether any such Instruction, whether sent by an employee or agent of User or otherwise, has been authorized by User. CSFB may act on such User Instructions and the resulting transactions and other rights and obligations will be binding on User and governed by the relevant Trading Agreements.  User will take appropriate steps to maintain, and to ensure that its authorized agents and employees maintain, the confidentiality of its authorized passwords.

2.2
User shall be deemed to have given Instructions to CSFB through PrimeTrade when CSFB acknowledges such User Instructions through PrimeTrade (whether or not User actually receives, or becomes aware of such acknowledgement).

3
Market Information and Chat Room

3.1
CSFB will provide market information (“Information”) to User through PrimeTrade to facilitate User giving Instructions to CSFB.  The Information is developed by CSFB or obtained from third parties and provided through PrimeTrade on the basis that, where required by the relevant third party, User warrants at all times that it receives the Information independently of CSFB and elects to access it through PrimeTrade for its convenience.

3.2
CSFB does not warrant that the Information will be accurate or refreshed in a timely manner.  Any use of or reliance on any Information by User shall be at its own risk.


4
Intellectual Property and Confidentiality

4.1
All copyright, trademark, trade secret and other intellectual property rights in PrimeTrade shall remain at all times the sole and exclusive property of CSFB Corporation, and User shall have no right or interest in PrimeTrade, whether by way of license or otherwise, except for the right to access and use the PrimeTrade facility as specified herein. 

4.2
User acknowledges that PrimeTrade is confidential to CSFB Corporation and has been developed through the expenditure of substantial time, skill, effort and money.  

4.3
User will protect the confidentiality of PrimeTrade by allowing access to PrimeTrade only by its employees and agents with a need for such access and will ensure that such employees or agents maintain the confidentiality of the information relating to PrimeTrade which is confidential or proprietary to CSFB Corporation, or otherwise generally not available to the public ("Confidential Information").  Such information shall not include information (a) which is or may become generally available to the public, (b) which is known to User at the time of disclosure or is thereafter acquired from a source other than CSFB Corporation, which User knows not to be in violation of any fiduciary duty or duty of confidentiality, or (c) which is hereafter independently developed by User.  User will not allow any third party to access or view PrimeTrade and will not publish, distribute or otherwise make available to third parties Confidential Information.

4.4
User will not copy, modify, de-compile, reverse engineer, make derivative works of PrimeTrade, or otherwise attempt to ascertain the design or any proprietary features of PrimeTrade or the manner in which it operates.  CSFB Corporation acknowledges that various affiliates of User already own and operate trading facilities such as EnronOnline and Clickpaper.com that have features similar to those of PrimeTrade.  CSFB Corporation acknowledges that User or its affiliates have several other trading facilities planned that are currently not operational but which may contain features similar to those of PrimeTrade.
5
Warranty Disclaimer, Limitation of Liability and Indemnification

5.1
CSFB HEREBY EXPRESSLY DISCLAIMS ALL WARRANTIES, EXPRESS, STATUTORY OR IMPLIED, REGARDING PRIMETRADE (AND ANY RESULTS TO BE OBTAINED FROM THE USE OF PRIMETRADE), INCLUDING BUT NOT LIMITED TO ALL WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE OR USE, ACCURACY, COMPLETENESS, AND ALL WARRANTIES ARISING FROM COURSE OF PERFORMANCE, COURSE OF DEALING AND USAGE OF TRADE OR THEIR EQUIVALENTS UNDER THE LAWS OF ANY JURISDICTION.  CSFB DOES NOT WARRANT OR GUARANTEE THE ACCURACY, AVAILABILITY, DELIVERY OR COMPLETENESS OF PRIMETRADE, OR THAT PRIMETRADE WILL BE FREE FROM ERROR OR DELAY.

5.2
UNDER NO CIRCUMSTANCES AND UNDER NO THEORY OF LAW (TORT, CONTRACT, STRICT LIABILITY OR OTHERWISE), SHALL CSFB OR ANY OF ITS VENDORS BE LIABLE TO USER OR ANY OTHER PERSON FOR ANY DAMAGES ARISING FROM THE USE OF PRIMETRADE, REGARDLESS OF WHETHER SUCH DAMAGES ARE DIRECT, INDIRECT, SPECIAL, INCIDENTAL OR CONSEQUENTIAL DAMAGES OF ANY CHARACTER, INCLUDING DAMAGES FOR TRADING LOSSES OR LOST PROFITS, OR FOR ANY CLAIM OR DEMAND BY ANY THIRD PARTY, EVEN IF CSFB KNEW OR HAD REASON TO KNOW OF THE POSSIBILITY OF SUCH DAMAGES, CLAIM OR DEMAND, EXCEPT TO THE EXTENT SUCH DAMAGES, CLAIM OR DEMAND RESULT FROM THE FRAUD, WILLFUL MISCONDUCT, GROSS NEGLIGENCE OR RECKLESSNESS OF CSFB OR ITS EMPLOYEES OR AGENTS.

5.3
User agrees to indemnify and hold harmless CSFB and its directors, officers and employees, from and against any costs, damages, legal proceedings and any other liabilities (including reasonable legal fees) arising from its use of PrimeTrade, provided that such indemnity shall not apply in cases of fraud, gross negligence, willful misconduct or recklessness of CSFB.
6 General

6.1
This Agreement shall be governed by the laws of the State of New York, without giving effect to the principles of conflict of laws.

6.2
This Agreement is the entire agreement between the parties in respect of the license to use PrimeTrade and supersedes all other oral or written communications or advertising.  No modification of this Agreement shall be effective unless it is in writing and is signed by both parties.

6.3
User may not assign this Agreement to any third party without the prior written consent of CSFB.

6.4
A waiver of a breach or default under this Agreement shall not be a waiver of any other breach or default.  Failure or delay by either party to enforce compliance with any term or condition of this Agreement shall not constitute a waiver of such term or condition.

IN WITNESS WHEREOF, the undersigned have agreed to the foregoing terms and conditions and have executed this Agreement on the date set forth under their signatures below.  

	CREDIT SUISSE FIRST BOSTON CORPORATION,

	
	ENRON NORTH AMERICA CORP.

	For itself and as agent for its affiliates which act on Instructions from User


	
	

	
	
	

	By:   






Name:

Title:

Date:
	
	By:   






Name:

Title:

Date:
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