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STRICTLY CONFIDENTIAL AND PRIVILEGED

Dabhol Power Company
Dispute with United India

Arbitration proceedings are underway between DPC and United India in relation to DPC’s delay in start-up claim. It is very likely that these proceedings relate both to quantum and liability. Nevertheless, United India recently commenced English court proceedings against DPC in relation to liability in respect of the delay in start-up claim. Accordingly, DPC must decide whether to submit to the English court’s jurisdiction in respect of liability (i.e. to defend the Court proceedings) or to challenge the English court’s jurisdiction. A decision must be made by 12 January 2001 (the last date for filing an acknowledgement of service). The purpose of this paper is provide “headline” summaries of the factors relevant to that decision.

Factors in Favour of Litigating Liability

· Litigation may be quicker and cheaper than arbitration.

· In litigation, there is a greater chance that United India will remain the claimant (this is likely to be of tactical advantage to DPC). 

· In litigation, there is a greater likelihood that United India will be required to provide security for costs (this will be of tactical advantage to DPC).

Factors in Favour of Arbitrating Liability

· If United India does not agree quantum, there is a risk that it will insist that quantum is arbitrated. If liability is litigated and quantum is determined by arbitration this would result in inefficient and expensive parallel proceedings.

· Under arbitration, there is a possibility of forcing United India and its reinsurers to arbitrate their differences in parallel. This has the advantage that if DPC receives a favourable award, then it is more likely to be able to take advantage of the “cut-through clause”. 

· It is possible that an international arbitral tribunal would take a more pragmatic approach than a English Judge. However, this is far from certain.

· If DPC successfully applied to stay the court proceedings, this may be of tactical advantage in seeking to persuade United India and the reinsurers to settle.

· GE’s lawyers have indicated that GE is likely to seek to arbitrate both quantum and liability. Therefore, in principle, DPC would not have the benefit of GE’s evidence if it was not party to the arbitration. It is likely that this could be overcome by an agreement between DPC and GE. However, this would still mean that DPC may not have access to the submissions and evidence given by United India in its arbitration with GE. 

In light of the above, we propose that DPC write to Beachcroft Wansboroughs in order to clarify whether United India continues to dispute quantum. If United India indicates it does not dispute quantum, then on balance we would be in favour of litigating liability.
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