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By fax and by post

Dear Sirs

Our client: Dabhol Power Corporation ("DPC")

Your client: United India Insurance Company ("United India")

We refer to your letter dated 14 December 2000.

1 You say that your client’s investigation of the November 2000 loss “has lead to the view that there is potential for a dispute between the parties as to [United India’s] liability for the January 1999 losses, reblading claim and the DSU claim currently the subject matter of arbitration”. Please clarify:

(a) Whether it is United India’s contention that presently there is no dispute between the DPC and United India as to United India’s liability for the the DSU claim.

(b) Whether it is United India’s contention that liability is not in issue in the present arbitration between United India and DPC.

(c) What matters arising from United India’s investigation of the November 2000 loss have lead to the view that there is potential for a dispute between United India and DPC as to United India’s liability for the the DSU claim.

2 You purport to set conditions under which you say you “are willing to proceed with a preliminary hearing”. Is it your contention that a preliminary hearing in the arbitration will not take place absent your agreement?

3 You say that you “consider that the arbitral panel has no jurisdiction to determine a dispute on liability under the Policy. … To be able to confer jurisdiction on the Panel to hear this issue, we require your agreement to include this dispute in the current arbitration proceedings”. Are you seeking DPC’s agreement that disputes as to liability arising from the November 2000 loss be included in the current arbitration proceedings?

4 You say that you “would be agreeable to a course whereby the issue of liability be determined within the present arbitration. This would ensure that the same evidence is not considered twice and would result in a substantial savings of time and costs for all parties”. At a meeting on 29 June 2000, DPC and United India’s loss adjuster, Mr Colin Ford, agreed quantum for the DSU claim at US$9,143,000 (without prejudice to liability). Whilst DPC accepts that United India is not bound by the recommendation of its loss adjuster, it would be most unusual for an insurer to act contrary to the advice of its own expert adviser, and in this case we are aware of no basis on which United India in good faith could do so. Accordingly, our understanding is that if liability for the DSU claim were to be litigated, then there would be no dispute between United India and DPC as to quantum to arbitrate. We should be grateful if you would confirm you accept this.
5 We should be grateful if you would respond to this letter no later than 10 January 2001. 

6 For the avoidance of doubt, nothing in this letter should be taken as an acceptance of the jurisdiction of the English court.

Yours faithfully

Linklaters
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