CVCA PRIVATE EQUITY MODEL TRANSACTION DOCUMENTS
TRANSFER RESTRICTIONS, TAG ALONG RIGHT, DRAG ALONG RIGHT AND PRE-EMPTIVE RIGHT
This model document assumes that the company has a capital structure comprised of common shares. If a company has a different capital structure, revisions to this document will be required.
As with any agreement, thought should be given to whether the provisions of this model document are appropriate for the facts of the particular situation to be addressed. While there is a certain amount of uniformity from agreement to agreement in the types of clauses contained in this model document, there is frequently considerable variation from agreement to agreement.
This document was created by the CVCA Private Equity Model Transaction Documents Working Group comprised of Gary Solway (Chair) and James McClary of Bennet Jones LLP, Robin Mahood and Pavan Jawanda of McCarthy Tétrault, Shahir Guindi of Osler, Hoskin & Harcourt LLP, and Sarah Camougis and Dan Riley of Choate Hall & Stewart LLP. The lead author on this document is Gary Solway (solwayg@bennettjones.com).
Disclaimer:  This model document is for informational purposes only and is not to be construed as legal advice for any particular facts or circumstances. This document is provided "as is", without any warranty, either express or implied, and without liability.  This document is intended to serve as a starting point only, and must be tailored to meet your specific requirements.
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: DEFINITIONS
"Affiliate" means, with respect to any Person: (a) any other Person (other than the Company or any Subsidiary) that directly or indirectly controls, is controlled by, or is under common control with such Person, including any officer, director, manager or other controlling person of the first Person; (b) any child, stepchild, grandchild, parent, stepparent, grandparent, spouse, sibling, mother in law, father in law, son in law, daughter in law, brother in law or sister in law, including adoptive relationships, of such Person; and (c) any trust, family limited partnership, family limited liability company or other estate planning entity, the beneficiaries, partners or members of which are limited to an Investor and, if such Investor is a natural person, such Investor's spouse, lineal descendants and stepchildren.[footnoteRef:1] [1:  This definition is often broader to accommodate the structure of the participating private equity funds.] 

"Board" means the Board of Directors of the Company.
"Company" means ●.
"Confidential Information" means all information, whatever its nature and form and whether obtained orally, by observation, from written materials or otherwise, that relates to [any research, technical, manufacturing, business or commercial activities or plans of the Company and its Affiliates, including, without limitation, all systems, manufacturing and servicing methods and business techniques, programs, formulas, processes, compilations of technical and non technical information, inventions, discoveries and improvements, designs, drawings, blueprints, software, software code, databases, product ideas, concepts, prototypes, features, procedures, training, promotional materials, training courses and other training and instructional materials, vendor and product information, sales intermediary lists and other sales intermediary information, and customer lists and other customer information, whether or not patented or patentable], and all other information that is not otherwise generally available to the public and could constitute a trade secret of the Company or such Affiliate. The term "Confidential Information" excludes any information that is or becomes generally available to the public through no action of the Person (including its representatives and agents) responsible for maintaining the confidentiality of such information.
"Employee" means an individual who is an employee or consultant of the Company or any Subsidiary, or who otherwise provides services to the Company or any Subsidiary including a member of the Board, in any case, at the time he, she, or an entity in which he or she invests or an estate planning trust for the benefit of him, her, or any of his or her family members executes a counterpart of this Agreement.
"Employee Investor" means, collectively, (a) an Employee who is a holder of Shares or other rights to acquire Shares, (b) any entity that is an Investor and is wholly owned by an Employee or Employees, (c) an estate planning trust that is an Investor and is for the benefit of an Employee or any of such Employee's family members, and (d) each and every Employee Transferee of such Persons (other than the Company), that, in each case, has executed a counterpart of this Agreement (and for so long as any such Person holds Shares). [For purposes of this Agreement, a Rollover Investor is deemed an Employee Investor unless specifically noted herein.]
"Employee Transferee" means each and every direct or indirect transferee of any Employee Investor.
"Fair Value" means the value per Share of the Company on a fully diluted basis as determined in good faith by the Board.
"Investor" means each Employee Investor and Other Investor, and "Investors" means collectively, all of the Employee Investors and the Other Investors.
"Other Investor" means each holder of Shares or other rights to acquire Shares who has executed a counterpart of this Agreement, other than the Employee Investors and PE Fund (or any Affiliate of PE Fund).
"Participation Offer" has the meaning set forth in Section 3.1(a).
"Person" means any natural person, sole proprietorship, partnership, limited liability company, joint venture, trust, unincorporated organization, association, corporation, governmental authority, or any other organization, irrespective of whether it is a legal entity and includes any successor (by merger, amalgamation or otherwise) of such entity.
"Prohibited Investor Transfer" means a Transfer or issuance, or attempted Transfer or issuance, of any shares of capital stock or other equity interests in violation of Article 2.
"Pro Rata Portion" means the number of Shares proposed to be Transferred by PE Fund in a Significant Sale, multiplied by a fraction, the numerator of which is the number of Shares held by an Investor, and the denominator of which is the total number of Shares held by PE Fund and all the Investors.
"PE Fund" means, collectively, ●, any transferee pursuant to Section 2.1(a)(iii), and any Affiliate of ● that becomes a party to this Agreement (other than the Company).
["Rollover Investor" means any Employee who becomes an Employee Investor by executing a joinder to this Agreement within [30] days following the date of this Agreement.]
"Securities Laws" means the ●, as amended.
"Shares" means all [common shares of the Company] now or hereafter outstanding, and any securities into which Common Shares may have been changed, converted or exchanged.
"Significant Sale" has the meaning set forth in Section 3.1(a).
"Subsidiary" means a corporation, company or other entity (a) more than [20]% of whose outstanding shares, units or other securities (representing the right to vote for the election of directors, managers or other managing authority) are, or (b) which does not have outstanding shares or securities (as may be the case in a partnership, limited liability company, joint venture or unincorporated association), but more than 20% of whose ownership interest representing the right generally to make decisions for such other entity is, now or hereafter, owned or controlled, directly or indirectly, by the Company.
"Transfer" means any direct or indirect (including, without limitation, through the transfer of a beneficial interest) sale, issuance, assignment, pledge, hypothecation, encumbrance, disposition, transfer (including a transfer by will or intestate distribution), gift or attempt to create or grant a security interest in any security or interest therein or portion thereof, whether voluntary or involuntary, by operation of law or otherwise.
[bookmark: _Ref515393172]: TRANSFERS OF SHARES
General Restrictions on Transfers.
At no time during the term of this Agreement may PE Fund or any Investor Transfer any Shares or any interest in or right to acquire Shares except:
in the case of any Investor, to the extent permitted and under the conditions set forth in Article 2;
[bookmark: _Ref515457990]that PE Fund may Transfer any of its Shares or any interest in or right to acquire Shares to any of its Affiliates;
[bookmark: _Ref515393253]that any Investor who is a natural person may voluntarily Transfer Shares to: (A) an estate planning trust primarily for the benefit of such Investor, his or her spouse or the natural or adopted descendants of such Investor or to a limited liability company, partnership, or similar entity so long as such Investor (x) at all times retains management control over such entity with respect to the Shares held by such entity, (y) guarantees the obligations of such entity in connection with any of the provisions of this Agreement, and (z) at all times retains voting control of all such Shares, whether by proxy or other arrangement; or (B) such other Person as approved by the Board; and
[bookmark: _Ref515392794]that any Investor may Transfer Shares or any interest in or right to acquire Shares (to the extent such Transfer is not described in any of the foregoing clauses) to the Company or its designee.
The Company will not recognize any Transfer of any Shares or any interest in or right to acquire Shares unless such Transfer is made in full compliance with all provisions of this Agreement and any other applicable agreements. Any transferee of any Shares or any interest in or right to acquire Shares, other than Transfers made pursuant to Section 2.1(a)(iv), if not already a party to this Agreement and bound by the provisions hereof, must prior to such Transfer agree in writing to become a party to, and to be bound by the provisions of, this Agreement.
Restrictions on Transfers of Other Equity Interests. Each Investor that is an entity or trust will not (i) permit the Transfer of or Transfer to any Person any equity interests in such entity or trust, (ii) create or issue any new equity interests in such entity or trust, any rights convertible or exchangeable into or exercisable for equity interests in such entity or trust or any other right to acquire any equity interests in such entity or trust, or (iii) enter into any other agreement, letter arrangement or other understanding, the terms of which violate, contravene or conflict with this Agreement, in each case, without the prior written consent of the Company, except in each case to an estate planning trust primarily for the benefit of his or her spouse or the natural or adopted descendants of the transferor or to a partnership or similar entity so long as such Investor (A) at all times retains management control over such entity with respect to the Shares held by such entity, (B) guarantees the obligations of such entity in connection with any of the provisions of this Agreement, and (C) at all times retains voting control of all such Shares, whether by proxy or other arrangement. No Investor will Transfer his, her or its Shares to any other Investor or to any entity or trust that is owned or controlled by or affiliated with any other Investor without the prior written consent of the Company.
Voting Rights Transfers Prohibited. No Investor may grant any proxy or become party to any voting trust or other agreement with respect to their respective Shares that is inconsistent with, conflicts with or violates any provision of this Agreement.
Securities Laws Restrictions. Notwithstanding anything to the contrary contained in this Agreement, but subject to the express written waiver by the Company, neither PE Fund nor any Investor may Transfer any Shares or any interest in or right to acquire Shares until the Company has received such legal opinions or other evidence that such Transfer is exempt from the prospectus requirements under the Securities Laws as the Company deems reasonably appropriate in light of the facts and circumstances relating to such proposed Transfer, together with such representations, warranties and indemnifications from the transferor and the transferee as the Company deems reasonably appropriate to confirm the accuracy of the facts and circumstances that are the basis for any such opinion or other assurances and to protect the Company and the other shareholders of the Company from any liability resulting from any such Transfer.
[bookmark: _Ref515393048]: Tag Along/Drag Along Rights
[bookmark: _Ref515393381]Tag Along Rights.[footnoteRef:2] [2:  Also called “piggy back rights” or “co-sale rights”.  There are many different thresholds for the application of tag along rights.  This example uses sale of a majority of the then-outstanding shares.  A sale of the majority would constitute a change of control, and it is reasonable to offer the other shareholders an opportunity to sell if the PE Fund that co-invested with them is selling control.] 

[bookmark: _Ref515393218]If PE Fund desires to Transfer Shares, which such Transfer would result in PE Fund, in the aggregate, owning less than a majority of the then-outstanding Shares, whether by sale, merger, amalgamation or otherwise (other than as permitted by Section 2.1(a)(ii) (a "Significant Sale"), and PE Fund does not elect to exercise its rights under Section 3.2(a), then at least [20] days prior to the closing of such Significant Sale, PE Fund will make an offer (the "Participation Offer") to all Investors holding Shares to include in the proposed Significant Sale a certain number of each Investor's Shares, which will be determined solely by such Investor but may not exceed such Investor's Pro Rata Portion.
The Participation Offer will describe the terms and conditions, including price, of any such proposed Significant Sale and the number of Shares that an Investor may Transfer in the proposed Significant Sale and will be conditioned upon (i) the consummation of the transactions contemplated in the Participation Offer and (ii) each Investor's execution and delivery of all agreements and other documents as PE Fund is required to execute and deliver in connection with such Significant Sale. If any Investor accepts the Participation Offer, then PE Fund will reduce, to the extent necessary, the number of Shares it otherwise would have Transferred in the proposed Significant Sale so as to permit those Investors who have accepted the Participation Offer to Transfer the number of Shares that they are entitled to Transfer under this Section 3.1, and such Investors will Transfer the number of Shares specified in the Participation Offer to the proposed transferee in accordance with the terms set forth in the Participation Offer.
Any Investor that desires to exercise its right to Transfer Shares in the Participation Offer will deliver notice to PE Fund within [10] days after its receipt of the Participation Offer, specifying the number of Shares that such Investor desires to Transfer in the Participation Offer, the number of which will be limited to such Investor's Pro Rata Portion, whereupon such Investor will be obligated to Transfer such Shares at the closing of such Significant Sale, if and when it occurs. Notwithstanding anything to the contrary contained or implied herein, there will be no liability on the part of PE Fund to any Investor if a proposed Significant Sale is not consummated for any reason.
[bookmark: _Ref515393402]Drag Along Rights.[footnoteRef:3] [3:  The terms of the drag along vary considerably from deal to deal. This drag along has been drafted on the basis that this Agreement is a unanimous shareholders agreement and all shareholders are parties to this Agreement.  A drag-along right gives a defined group of shareholders the right to deliver all (or most) of the shares of a company without the need of effecting an amalgamation squeeze-out.  It is important to note that many buyers in M&A transactions will require the sellers to deliver all the shares of the company, but in any event they (and the sellers) will want to avoid the risk of shareholders exercising dissent and appraisal rights. Sometimes existing shareholders are not permitted to make drag along offers (they can’t be buyers – only sellers).  As buyers often wish to acquire 100% of the equity of the company, all options, warrants and other convertible or exchangeable securities must contain provisions that enable them to be dealt with in these circumstances.  It is important to consider the circumstances when drafting these provisions] 

[bookmark: _Ref515393354]In connection with any Significant Sale, PE Fund will have the right to require each Investor to Transfer a portion of such Investor's Shares (including Shares issuable upon the exercise of vested options) that represents the same percentage of such Investor's Shares (including Shares issuable upon the exercise of vested options) as the Shares being Transferred by PE Fund represent to all Shares held by PE Fund. All Shares (including Shares issuable upon the exercise of vested options) Transferred by the Investors pursuant to this Section 3.2 will be Transferred at the same price and terms as the Shares being Transferred by PE Fund; provided, however, that with respect to any vested options, the consideration will be equal to the price per Share less the exercise price therefor, and any additional terms set forth in the documents or instruments governing such vested options. Any options that are not vested options will, upon the consummation of a Significant Sale, be surrendered by such Investor and cancelled without consideration therefor.
PE Fund will give the Investors at least [15] days' prior written notice of any Significant Sale as to which PE Fund intends to exercise its rights under Section 3.2(a).
[bookmark: _Ref515393480]Sale Requirements. All Investors, if PE Fund elects to exercise its rights under Section 3.2(a) or the electing Investors if such Investors elect to exercise their rights under Section 3.1(a), will: (a) take such actions as may be reasonably requested by PE Fund in connection with consummating the Significant Sale; (b) vote in favor of, consent to and raise no objections against the Significant Sale or the process pursuant to which the Significant Sale was arranged; (c) waive any dissent, appraisal and other similar rights; (d) if the Significant Sale is structured as a sale of shares, then agree to sell such Investor's Shares (including Shares issuable upon the exercise of vested options) at the price and on the terms and conditions of the Significant Sale; provided, however, that with respect to any vested options, the consideration will be equal to the price per Share less the exercise price therefor, and any additional terms set forth in the documents or instruments governing such vested options; (e) bear their pro rata portion of any escrows or holdbacks; (f) execute and deliver such documents as may be requested by PE Fund in connection with any Significant Sale, including, without limitation, written consents of shareholders, proxies, letters of transmittal, releases, purchase agreements and stock powers, in each case so long as PE Fund has also executed such documents on no more favorable a basis than the Investors; [provided, however, that the Investors may be required to execute, and hereby agree to execute, commercially reasonable non-competition and non-solicitation agreements pertaining to the Company's business in connection with any Significant Sale], [unless such Investor is a Rollover Investor [who does not own vested options];] (g) make such representations, warranties, covenants, indemnities, and covenants as are customary for transactions of the nature of such sale. At the closing of such Significant Sale, the participating Investors will deliver certificates for all Shares and instruments representing vested options to be Transferred by the Investors, duly endorsed for Transfer or termination, to the purchaser against delivery of the appropriate purchase price.
Cost of Sale; Price.
In connection with any Significant Sale, PE Fund may, or may cause the Company or the Subsidiaries to, hire legal counsel and other professional advisors as it will deem necessary or desirable to effectuate the contemplated transaction on behalf of PE Fund and all participating Investors. PE Fund and all Investors participating in such Significant Sale will bear their pro rata share (based upon the number of Shares (including Shares issuable upon the exercise of vested options) sold or to be sold) of the reasonable costs of such Significant Sale to the extent such costs are not otherwise paid by the Company or the acquiring Person whether or not such Significant Sale closes. Costs incurred by any Investor on his, her or its own behalf (other than the costs of the professional advisors hired by PE Fund) will not be considered costs of a Significant Sale and will be paid solely by such Investor.
For the purposes of Section 3.1 and Section 3.2, unless the context otherwise requires, the term "price" means all consideration received by PE Fund in connection with any Significant Sale, other than (i) the repayment of any funds loaned by PE Fund or its Affiliates to the Company or any Subsidiary, (ii) expense reimbursement to PE Fund or its Affiliates, and (iii) consideration for management services provided by PE Fund or its Affiliates, including, without limitation, reasonable fees paid to PE Fund or its Affiliates in accordance with any advisory agreement or consulting agreement.
[bookmark: _Ref515393529]Preemptive Rights.
[bookmark: _Ref515393584]Subject to the provisions of this Section 3.5, if PE Fund purchases Shares from the Company, each Investor who holds Shares (other than any Employee Investor who ceases to be an Employee for any reason and his or her respective Employee Transferees)[footnoteRef:4] will have the right to purchase from the Company, during a reasonable time to be fixed by the Board (which will not be less than 10 days), such number of Shares equal to: (i) that number of such Shares proposed to be issued by the Company to PE Fund multiplied by (ii) a fraction, the numerator of which equals the aggregate number of Shares owned by such Investor and the denominator of which equals the total number of issued and outstanding Shares owned by PE Fund and all the eligible Investors, at a price or prices and on other terms not less favorable to such Investor than the price or prices and other terms at which such Shares are proposed to be offered for sale to PE Fund. [4:  Thought also needs to be given to who will be subject to restrictions and who will benefit from the rights being granted.  For example, it is common to grant pre-emptive rights only to private equity investors and larger shareholders as they are typically the ones who are most concerned about dilution.] 

[bookmark: _Ref515393589]The Company will provide written notice to each Investor entitled to purchase Shares in accordance with this Section 3.5 setting forth the time within, and the price and other terms and conditions upon which, such Investor may purchase such Shares. Any Shares which the Company proposes to issue or sell which are not purchased by the Investors pursuant to this Section 3.5 may be issued or sold by the Company to PE Fund within 90 days after the expiration of the period during which such Investors will have the preemptive right to purchase, but the Company will not sell or issue any such Shares after such 90 day period without renewed compliance with this Section 3.5.
The Company may issue Shares to PE Fund without complying with the provisions of Sections 3.5(a) and 3.5(b) so long as following the completion of such issuance, PE Fund provides written notice of such issuance to each Investor entitled to purchase Shares in accordance with this Section 3.5 and agrees for [15] business days from the date on which such notice is postmarked, hand delivered or faxed, to sell for cash at an amount equal to the price or other consideration for which such Shares were issued, a portion of such Shares to each such Investor in an amount equal to the amount that such Investor would have been entitled to purchase had the provisions of Sections 3.5(a) or 3.5(b) been followed.
: Miscellaneous
[bookmark: _Ref515393866]Voting. Each of the Investors hereby agrees to take, at any time and from time to time, all action necessary (including, without limitation, calling special meetings of shareholders, voting in person or by proxy the Shares owned by them at meetings of shareholders, and executing and delivering written consents) in order to comply with this Agreement, and for other good and valuable consideration, each Investor hereby appoints PE Fund as his, her or its true and lawful proxy and attorney-in-fact, with full power of substitution, to vote all of his, her or its Shares on all matters that may be submitted to a vote of the holders of Shares to ensure compliance with the terms of this Agreement, and to execute any required documents and instruments on behalf of such Investor in order to consummate any transactions contemplated by Section 3.2(a) or otherwise comply with the terms of this Agreement, including Section 3.3, but only in the event that such Investor (a) fails to vote his, her or its Shares in connection with such vote, (b) attempts to vote his, her or its Shares in contradiction with the terms of this Agreement, or (c) fails to execute any documents and instruments required in connection with any transactions contemplated by Section 3.2(a) and 3.3. The proxies and powers granted by each Investor pursuant to this 4.1 are coupled with an interest and are given to secure the performance of each Investor's obligations under this Agreement. Such proxies and powers will be irrevocable for the term of this Agreement and will survive the death, incompetency and disability of each Investor.[footnoteRef:5] [5:  Consider adding additional language as necessary to deal with continuing powers of attorney that may be governed by provincial legislation such as the Substitute Decisions Act, 1992 (Ontario).] 

Further Assurances. Each party will cooperate and take such action as may be reasonably requested by another party in order to carry out the provisions and purposes of this Agreement and the transactions contemplated by this Agreement.
