CVCA PRIVATE EQUITY MODEL TRANSACTION DOCUMENTS
PURCHASE PRICE ADJUSTMENTS CLAUSE
This clause was created by the CVCA Private Equity Model Tramsactopm Documents Working Group comprised of Gary Solway (Chair) and James McClary of Bennett Jones LLP, Robin Mahood and Pavan Jawanda of McCarthy Tétrault LLP, Shahir Guindi of Osler, Hoskin & Harcourt LLP, Sarah Camougis and Dan Riley of Choate Hall & Stewart LLP.  The lead authors of this document are Robin Mahood (rmahood@mccarthy.ca) and Pavan Jawanda (pjawanda@mccarthy.ca).
Disclaimer:  This model document is for informational purposes only and is not to be construed as legal advice for any particular facts or circumstances. This document is provided "as is", without any warranty, either express or implied, and without liability.  This document is intended to serve as a starting point only, and must be tailored to meet your specific requirements. Readers should also refer to the general commentary and endnotes appearing at the end of this model document.
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[bookmark: _Ref481577914]Closing Purchase Price Adjustment[1]
The Purchase Price has been determined on the basis that the Company will have Working Capital as of the Closing Date (the "Closing Working Capital") of $[?] (the "Target Working Capital").[2]
Not later than [● (●)] Business Days prior to the Closing Date, the Vendor[3] shall deliver to the Purchaser a[n unaudited] statement (the "Estimated Closing Statement") certified by [an officer of] the Vendor [and the Chief Financial Officer of the Company (in the case of the Chief Financial Officer of the Company, without any personal liability)][4] setting out (in reasonably sufficient detail) the Vendor's good faith estimate of the Closing Working Capital (the "Estimated Closing Working Capital") calculated in accordance with IFRS and consistent with the accounting methods, policies, practices and procedures that were used in the preparation of the [Annual Financial Statements].[5]
If the Estimated Closing Working Capital as set out in the Estimated Closing Statement:
exceeds the Target Working Capital, the Purchase Price payable by the Purchaser to the Vendor at the Closing pursuant to Section [●] shall be increased by the amount of such excess; or
is less than the Target Working Capital, the Purchase Price payable by the Purchaser to the Vendor at the Closing pursuant to Section [●] shall be decreased by the absolute amount of such difference,
and the Purchase Price shall be adjusted accordingly.
[bookmark: _Ref481575833][bookmark: _Ref481577916]Post-Closing Adjustment[6]
Not later than [● (●)] Business Days after the Closing Date, the Purchaser shall prepare and deliver to the Vendor a[n unaudited] statement (the "Closing Statement") certified by [an officer of] the Purchaser [and the Chief Financial Officer of the Company (in the case of the Chief Financial Officer of the Company, without any personal liability)] setting out (in reasonably sufficient detail) the Closing Working Capital calculated in accordance with IFRS and consistent with the accounting methods, policies, practices and procedures that were used in the preparation of the [Annual Financial Statements].
If requested by the Vendor, the Purchaser shall permit the Vendor and its auditors or other representatives to review the working papers and other documentation used or prepared in connection with the preparation of, or which otherwise form the basis of, the Closing Statement for a period of [● (●)] Business Days from the Vendor's receipt of the Closing Statement (the "Review Period").
If the Vendor delivers written notice (the "Dispute Notice") to the Purchaser that it disputes the Closing Statement prior to the end of the Review Period[7] (which Dispute Notice shall indicate each disputed item or amount in the Closing Statement and set forth the Vendor's reasonably detailed calculation of Closing Working Capital) and the Parties cannot reach agreement on the Closing Statement within [● (●)] Business Days after the Dispute Notice is delivered to the Purchaser, the dispute shall be referred for expert determination to [an audit partner at the [●] office of [●] chosen by the managing partner of such office][Alternate: an audit partner of a ["big four"][nationally recognized] accounting firm mutually agreed between the Purchaser and the Vendor, or if the Purchaser and the Vendor cannot so agree within a period of [●] Business Days after the dispute is referred for expert determination, then submitted unilaterally by either the Purchaser or the Vendor to an audit partner at the [●] office of [●] chosen by the managing partner of such office][8] (as applicable, the "Accounting Expert"); [provided that the Closing Working Capital determined by the Accounting Expert shall be no less than the amount of the Closing Working Capital set forth in the Closing Statement and no more than the amount of the Closing Working Capital set forth in the Dispute Notice][9]. The determination by the Accounting Expert shall, to the extent practicable, be made within [● (●)] Business Days of such referral and shall be final and binding on the Parties.  [The costs of the Accounting Expert shall be borne by the Party losing the majority of the amount at issue in the expert determination.][10]
If the Vendor has not delivered to the Purchaser a Dispute Notice by the end of the Review Period, the Closing Working Capital set out in the Closing Statement shall be deemed binding and conclusive on the parties for purposes of this Section 1.
If the Closing Working Capital as set out in the Closing Statement (if the Parties have agreed upon the Closing Statement or the Closing Statement is deemed binding and conclusive pursuant to Section 1.2(d)) or as determined by the Accounting Expert (if a Dispute Notice was delivered), as the case may be:
exceeds the Estimated Closing Working Capital, the Purchaser shall, no later than [●] Business Days after the date of such determination, pay the amount of such excess to the Vendor; or
is less than the Estimated Closing Working Capital, the Vendor shall, no later than [●] Business Days after the date of such determination, pay the absolute amount of such difference to the Purchaser,
and the Purchase Price shall be adjusted accordingly.[11]
Cooperation.  The Purchaser and the Vendor shall, and shall cause the Company and its auditors and accountants to, cooperate and assist in the preparation of the Closing Statement and the calculation and determination of the Closing Working Capital, including making available books, financial and accounting records, work papers and personnel.
Payments and Interest on Adjustments
Any amount payable by the Purchaser or the Vendor under this Section 1 shall be made by wire transfer of immediately available funds to an account specified in writing by the Vendor or the Purchaser, as applicable.
Any amount payable by the Purchaser or the Vendors under this Section 1 shall require the payment of interest on such amount at a rate per annum of [●] calculated from, and including, the Closing Date to, but excluding, the date of payment (calculated on the basis of a year of 365 days) and the Purchase Price shall be adjusted accordingly. [12]

*  *  *  *  *  *  *  *  *  *  *  *  *  *

GENERAL COMMENTARY
[A]	Purchase price adjustment clauses are frequently included in purchase agreements because the purchase price is predicated upon the value of the business at closing (unless, for example, a "locked box" deal is negotiated, which effectively shifts the risk and benefit of changes in value between an effective date and closing to the buyer, subject to certain "leakage" covenants).
[B]	Purchase price adjustment clauses are heavily negotiated and require particular attention from the parties and the parties' accountants and financial advisors.  Thought should be given to what types of purchase price adjustments are required in the circumstances of the transaction.  This model clause contains language for a basic simplified working capital adjustment. Such adjustments (and the associated drafting) can be much more complex and detailed based on the circumstances of the transaction.However, adjustments can be based on any number of financial metrics, such as shareholders' equity, cash, debt, net debt, the value of specific assets or liabilities or EBITDA (or other income statement items) or even non-financial metrics. In addition, counsel should carefully consider any interim period covenants between signing and closing (in areas that could affect the purchase price adjustment) to help prevent actions that could have the effect of artificially enhancing an adjustment metric. In cases where a working capital metric is used, the Vendor should carefully consider any planned capital expenditures between signing and closing to ensure it is being adequately compensated if the Purchaser is agreeable to the nature of the capital expenditures (given that capital expenditures could have the effect of reducing the defined working capital while enriching the Purchaser with valuable long-term fixed assets that are not reflected in any working capital purchase price adjustment).
[C]	This model clause does not define Working Capital. Given that this metric can be highly customized (including by way of add-backs or deductions) and is often deal or company specific (and is frequently set out in an illustrative financial schedule for additional clarity), the authors have not attempted to define this term. However, a very basic definition of Working Capital could be the current assets of the Company less the current liabilities of the Company, in each case as determined in accordance with IFRS. Certain other capitalized terms are used in this model clause but are not defined herein (for example, Purchaser, Vendor, Closing Date, Closing, Purchase Price, etc.) based on the assumption that they are defined elsewhere in the purchase agreement.
ENDNOTES
[1]	This model clause includes two adjustments: (i) an estimated adjustment at closing based on an amount estimated by the Vendor; and (ii) a final adjustment (effectively a "true-up" from the estimate) post-closing based on an amount calculated by the Purchaser.  Not all transactions will require an estimated adjustment, and thought should be given to the appropriate risk allocation in light of the size of the transaction, the nature of the target's business and the volatility (expected, seasonal or historical) in the underlying metric. Furthermore, for private equity sponsors that will be financing the transaction with debt and that need some relative certainty with respect to cash flows (for example, because term debt is capped or material changes in draw amounts could delay financing and closing), counsel should consider whether a cap on the estimated adjustment is appropriate (in which case, any amount above the cap could be addressed through the post-closing adjustment with the benefit of additional time).
[2]	In many cases, the valuation of the Company (and thus the Purchase Price) is on a "cash-free and debt-free" basis. If this is the case, the working capital provision may need to be customized to account for the treatment of any cash and debt. In many such cases, the working capital definition specifically excludes cash and cash equivalents (and any excess cash and cash equivalents will need to be distributed from the Company prior to the Closing) and there is a separate adjustment for cash, debt and/or net debt. As a result, the expectation is that "net debt" (effectively debt less cash) is zero at closing. Such a valuation approach could be reflected through various types of adjustments. In private equity purchaser contexts, it is often the case that the Purchaser will not need the existing debt of the Company to stay in place (since it will be refinanced or replaced with new debt arranged by the private equity sponsor) or excess cash (since cash will be replenished with new working capital facilities or other cash contributions arranged by the private equity sponsor). In a number of cases (particularly when new debt is arranged by the Purchaser and put in place at the Closing), outstanding debt of the Company is repaid and discharged at the Closing (often by the Purchaser deducting such outstanding amounts from the Purchase Price and repaying the creditors, on behalf of the Company, directly on the basis of pay-out letters). If this is the case, counsel should carefully review any definitions and provisions related to the pay-out of the outstanding debt and the purchase price adjustments to avoid any potential "double counting".
[3]	This model clause contemplates one Vendor. If there are multiple Vendors, consider the appointment by the Vendors of a single representative of the Vendors for purposes of delivering the Estimated Closing Statement, reviewing and disputing the Closing Statement, administering disputes, receiving (or paying) adjustment amounts and related matters. Such an arrangement alleviates the administrative burden on the parties (particularly the Purchaser) and ensures that the Vendors are acting cohesively and collectively. Where there is more than Vendor, also consider including a mechanism to allocate the adjustment in the Purchase Price among the Vendors (pro rata or otherwise).
[4]	In cases where there the Vendor is not active in the financial operations of the Company, consider whether the certification of the Estimated Closing Statement (if any) should include a certification (without personal liability) by the Chief Financial Officer (or other appropriate financial officer). If this is the case, the Vendors may also insist on a similar certification by the Chief Financial Officer for the post-closing Closing Statement. Personal liability for any officer's certificate is very rare.
[5]	Thought should be given to the specified accounting principles and procedures that will be applied to the estimated and closing amounts.  This model clause identifies IFRS, applied consistently with the target's most recent annual financial statements (which are typically audited or reviewed by an outside accounting firm), but different accounting principles and/or procedures may be appropriate in the circumstances of a given transaction (including by reference to more recent interim financial statements). Thought should also be given to specifically setting out the metric line items and components, the computation of the metric and the applicable accounting principles and/or procedures in an illustrative (or binding) exhibit to the purchase agreement. If acting for the Purchaser, appropriate diligence is required to determine whether the existing accounting principles and procedures are acceptable to the Purchaser.  To the extent that there are historical practices that conflict with the selected accounting principles, consider including the determination of which methodology will govern. Common issues that are sources of disputes include reserves, allowances, deferred revenue, write-downs and valuations that require an element of judgment (for example, the lower of cost and net realizable value for inventory).
[6]	This model clause includes a single post-closing adjustment that is based (initially) on a calculation prepared by the Purchaser (after it has acquired the Company).  Depending on the values that will be adjusted, it may be necessary to include more than one post-closing adjustment time period in order to adjust certain values at one time and other values at another time.  In some cases (particularly where the sale is a spin-out by the Vendor of a subsidiary), the Vendor may wish to control the post-closing adjustment, in which case counsel should consider including robust covenants with respect to the assistance and cooperation of the Purchaser and the Company.
[7]	This model clause provides a dispute resolution mechanism for the Post-Closing Adjustment only.  Dispute resolution is typically not required for the estimated Closing Adjustment in light of the time timing, but counsel should consider if any particular circumstances would warrant such dispute resolution (or any review period or process in respect of the estimated Closing Adjustment).
[8]	This model clause proposes a number of options for selecting an expert to determine any dispute, which will in part depend on how many independent firms exist after considering the accounting firms currently used by the parties.  This model clause also uses the language of "expert" (as opposed to "arbitrator") to distinguish from other types of dispute resolution that may be included in the purchase agreement.
[9]	Thought should be given to whether the expert determination should be limited to the amounts proposed by each party or whether the expert's determination is unrestricted or whether the expert selects the winner's proposal based on who is closest to the number the expert selects (for example, "baseball arbitration" style).
[10]	Thought should be given on whether to allocate costs of the expert determination more proportionately if the amount at issue is nominal or does not exceed a specified threshold.
[11]	This model clause assumes that there is no purchase price adjustment escrow. In some cases, the Parties will negotiate a specific purchase price adjustment escrow or agree that any general or indemnification escrow may be used towards settling purchase price adjustments. If an escrow is used, the provisions regarding post-closing payment can be adjusted accordingly so that first recourse for a purchase price adjustment is to the escrow (and then either the Vendor pays any deficiency not covered by the escrow or the remaining escrow balance is released to the Vendor if the escrow exceeded the adjustment). If appropriate, set-off rights against other payment obligations in the purchase agreement (or other ancillary agreements, such as an earn-out agreement or management agreement) should also be considered.
[12]	In light of the relatively short time period between closing and final determination of the purchase price adjustment, interest is relatively rare.
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