CVCA PRIVATE EQUITY MODEL TRANSACTION DOCUMENTS
FUNDAMENTAL REPRESENTATIONS AND WARRANTIES
This model document is a “first draft” purchaser’s version of the document. It also assumes that the company has a capital structure comprised of common shares and convertible preferred shares.  If a company has a different capital structure, revisions to this document will be required.
As with any agreement, thought should be given to whether the provisions of this model document are appropriate for the facts of the particular situation to be addressed.  While there is a certain amount of uniformity from agreement to agreement in the types of clauses contained in this model document, there is frequently considerable variation from agreement to agreement.
[bookmark: _GoBack]This document was created by the CVCA Private Equity Model Transaction Documents Working Group comprised of Gary Solway (Chair) and James McClary of Bennett Jones LLP, Robin Mahood and Pavan Jawanda of McCarthy Tétrault, Shahir Guindi of Osler, Hoskin & Harcourt LLP, and Sarah Camougis and Dan Riley of Choate Hall & Stewart LLP.  The lead author on this document is Shahir Guindi (sguindi@osler.com).
Disclaimer:  This model document is for informational purposes only and is not to be construed as legal advice for any particular facts or circumstances. This document is provided "as is", without any warranty, either express or implied, and without liability.  This document is intended to serve as a starting point only, and must be tailored to meet your specific requirements.
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Preliminary Note

This document contains only “fundamental” representations and warranties of the Company, the Sellers and the Purchaser.  “Fundamental” representations and warranties are ones that are in virtually every transaction and must always be true for a transaction to close.  However, every purchase agreement will contain numerous additional Company-specific representations and warranties about matters such as financial statements, material liabilities, material contracts, taxes, intellectual property, privacy, real estate, employment matters, environmental matters and so on that are specific to the circumstances.  This document does not address those additional representations and warranties. 
DEFINITIONS
“Agreement” [has the meaning ascribed thereto in the preamble.]
“Articles of Incorporation” means the articles of incorporation of the Company.
“Closing” [has the meaning ascribed thereto in Section ]
“Common Shares” means the common shares in the capital of the Company.
“GAAP” means Canadian accounting standards for private enterprises as set out in the CPA Canada Handbook as they exist on the date of the relevant Financial Statement[footnoteRef:1] and, to the extent not inconsistent with GAAP, using the same accounting principles, practices, procedures, policies, assumptions and methods (with consistent classifications, judgments, inclusions, exclusions and valuation and estimation methodologies) used by the Company in the preparation of the Financial Statements. [1:  This defined term needs to be defined to fit the facts of a particular transaction.] 

[bookmark: DocXTextRef12]“Governmental Authority” means any (i) federal, state, provincial, local, municipal, foreign or other government; (ii) governmental or quasi-governmental authority of any nature (including any governmental agency, branch, department, minister, commission, commissioner, bureau, official or entity and any court or other tribunal); or (iii) body exercising, or entitled to exercise, any administrative, executive, judicial, legislative, police, regulatory, expropriating or taxing authority or power of any nature.
“Laws” means any federal, foreign, national, supranational, state, provincial, local or similar law, rule, code, regulations, judgment, injunction, order, writ, policy, guideline, stipulation, determination, ruling, subpoena, award, ordinance, statute, decree or other restriction entered, issued, made or rendered by any court or other Governmental Authority and in effect.
“Leases” means all leases, subleases, licenses, concessions and other agreements (written or oral) entered into by the Company or any of its Subsidiaries, including all amendments, extensions, renewals, guaranties and other agreements with respect thereto, pursuant to which the Company or any of its Subsidiaries holds any Leased Real Property.
“Leased Real Property” means all of the Company’s and its Subsidiaries’ leasehold or subleasehold interests in any land, buildings, structures, improvements, fixtures or other interest in real property.
“Lien” means any hypothec, mortgage, pledge, lien, Bank Act (Canada) security, encumbrance, charge, security interest, or other encumbrance whether created or arising by agreement, statute or otherwise at law, attaching to property, interests or rights and whether or not they constitute specific or floating charges as those terms are understood under the Laws of the [Province of Québec].
[bookmark: DocXTextRef17][bookmark: DocXTextRef18]“Material Adverse Effect” means a change, effect, event or circumstance that, individually or in the aggregate, is materially adverse to the business, assets, operations or financial condition of the Company and its Subsidiaries, taken as a whole, but shall exclude (and none of the following shall be taken into account in determining whether there has been a Material Adverse Effect) any changes, effects, events or circumstances related to or resulting from (i) general economic, banking, currency, capital market, regulatory, political, environmental or other similar conditions (including acts of war, declared or undeclared, armed hostilities, terrorism, natural disasters or other force majeure events), (ii) general business or economic conditions affecting the industries in which the Company operates, (iii) the taking of any action or omission contemplated or required by or in compliance with this Agreement or requested by Purchaser or the announcement or pendency of this Agreement or the transactions contemplated hereby, or the taking of any action by Purchaser, (iv) any changes in Laws or GAAP, (v) any fact, event or matter set forth in the Disclosure Schedule, (vi) any failure by the Company and its Subsidiaries to meet financial forecasts, projections or estimates, in and of itself, or (vii) any adverse change in or effect on the Company or any of its Subsidiaries that is caused by any delay in consummating the Closing as a result of any violation or breach by Purchaser of any representation, warranty, covenant or agreement contained in this Agreement; provided, however, that, with respect to clauses (i), (ii) or (iv), such change, effect, event or circumstance does not have a materially and disproportionately adverse effect on the Company and its Subsidiaries relative to other participants in the industry in which the Company and its Subsidiaries operate.
“Option” means each option to purchase one Common Share awarded under the Company’s Share Option Plan, as amended from time to time.
“Permit” means all material licenses, authorizations, permits and registrations of Governmental Authorities required under applicable Laws to carry on their business as now conducted.
“Person” means an individual, a partnership, a limited partnership, a corporation, a limited liability company, an association, an unlimited liability company, a joint stock company, a trust, a joint venture, an unincorporated organization or a Governmental Authority.
“Preferred Shares” means the preferred shares in the capital of the Company.
“Shares” means, collectively, the Common Shares and the Preferred Shares.
[bookmark: DocXTextRef40]“Subsidiary” means, with respect to any Person, any corporation, partnership, association or other business entity of which (i) if a corporation, a majority of the total voting power of shares entitled (without regard to the occurrence of any contingency) to vote in the election of directors, managers or trustees thereof is at the time owned or controlled, directly or indirectly, by that Person or one or more of the other Subsidiaries of that Person or a combination thereof, or (ii) if a partnership, association or other business entity, a majority of the partnership or other similar ownership interest thereof is at the time owned or controlled, directly or indirectly, by that Person or one or more of the other Subsidiaries of that Person or a combination thereof.
“Tax Act” means the Income Tax Act (Canada).
“USA” means the unanimous shareholders agreement among the Company and its shareholders [dated as of the date hereof] and as amended from time to time.
[bookmark: _Ref482027685]representations and warranties of the Company[footnoteRef:2] [2:  Fundamental representations and warranties only.] 

The Company represents and warrants to Purchaser that the statements in this Section ‎1 are true and correct, as of the date hereof [and as of the Closing Date][footnoteRef:3], except as set forth in the schedules accompanying this Agreement (each, a “Schedule” and, collectively, the “Disclosure Schedules”): [3:  Include only if signing and Closing occur on different dates.] 

[bookmark: _Ref482029578]Incorporation of the Company.[footnoteRef:4] The Company is a corporation duly incorporated and existing under the Laws of Canada. The Company is registered, licensed and otherwise qualified to conduct business and in good standing under the Laws of each jurisdiction in which such qualification is required, except where the lack of such qualification or the failure to be in good standing would not have a Material Adverse Effect.  [4:  The purpose of this representation is to ensure that basic corporate maintenance has been properly carried out by the Company. Note that the Company is required to disclose failure to qualify in other jurisdictions where it does business only if failure to do so could have a “Material Adverse Effect”; the purpose of this language is to eliminate the time and expense of doing a jurisdiction by jurisdiction analysis to determine whether the Company should technically be qualified. If the Company has material connections to jurisdictions in which it is not qualified, these jurisdictions must be investigated by counsel to determine whether qualification is necessary and whether there are potential adverse effects of having failed to qualify.] 

[bookmark: _Ref409162219][bookmark: _Toc415249663][bookmark: _Toc415560058]Authorization; Binding Effect
.[footnoteRef:5] [5:  In certain jurisdictions, ancillary agreements executed in connection with the financing, such as noncompetition provisions or voting agreements, may be subject to some question regarding their enforceability, and the representation should be modified accordingly.] 

[bookmark: _Ref411532278][bookmark: _Ref411532279]The Company has full corporate power and authority to own, lease and operate its properties and carry on its business as presently conducted.
[bookmark: _Ref411532280]The Company has full corporate power and authority to execute and deliver this Agreement and the other documents contemplated hereby to which it is or is to become a party, to perform its obligations hereunder and thereunder and to consummate the transactions contemplated hereby and thereby.  The execution and delivery by the Company of this Agreement and the other documents contemplated hereby to which it is or is to become a party, the performance by the Company of its obligations hereunder and thereunder and the consummation by the Company of the transactions contemplated hereby and thereby have been duly authorized by all requisite corporate action.
This Agreement and the other documents contemplated hereby to which the Company is or is to become a party have been or will be duly executed and delivered by the Company and constitute, or when executed and delivered will constitute, the valid and legally binding obligation of the Company, enforceable in accordance with their terms and conditions, except as such enforceability may be limited by bankruptcy, insolvency, reorganization, arrangement, moratorium or similar Laws affecting creditors’ rights generally and by general equitable principles (whether considered in a proceeding at law or in equity).
[bookmark: _Ref409163992][bookmark: _Ref409164075][bookmark: _Toc415249664][bookmark: _Toc415560059]Noncontravention
[bookmark: _Ref409162228][bookmark: _Ref410145534][bookmark: _Ref411532281][bookmark: _Toc415249665][bookmark: _Toc415560060] Neither the execution, delivery or performance of this Agreement by the Company, nor the consummation by the Company of the transactions contemplated hereby, will (i) violate any provision of the Articles of Incorporation, [the USA], or bylaws of the Company, (ii) assuming compliance by Purchaser with Subsection ‎3.3, violate any Laws or other restriction of any Governmental Authority to which the Company is subject or (iii) conflict with, result in a breach or violation of, constitute a default under, result in the acceleration of any rights under, or require any consent or notice under, any Material Contract[footnoteRef:6][, Lease or Company IP Agreement[footnoteRef:7]], (iv) cause the Company or any Subsidiaries to lose any rights to a government grant or tax credit or refund, or (v) result in the creation of any Lien on any of the property or assets of the Company or any Subsidiary;  except, in the case of clauses (ii) and (iii), where the conflict, breach, violation, default or acceleration, or failure to obtain consent or provide notice, would not, individually or in the aggregate, have a Material Adverse Effect.  Except as set forth on Schedule ‎1.3 in the Disclosure Schedule and assuming compliance by Purchaser with Subsection ‎3.3, neither the execution, delivery or performance of this Agreement by the Company, nor the consummation by the Company of the transactions contemplated hereby, will require (i) any material consent or approval of or notice to any Governmental Authority, or (ii) impair any right or benefit of the Company or any Subsidiary under any Permit after Closing. [6:  This defined term needs to be defined to fit the facts of a particular transaction.]  [7:  This defined term needs to be defined to fit the facts of a particular transaction.] 

0. [bookmark: _Ref409174885]Subsidiaries.[footnoteRef:8] The Company does not currently own or control, directly or indirectly, any interest in any other corporation, partnership, limited liability company, association or other entity.  The Company is not a participant in any joint venture, partnership or similar arrangement. [8:  The purpose of this representation is to require the Company to fully disclose its structure, including other corporations, if any, that it controls. If the Company does have subsidiaries, you should (i) add a representation with respect to the subsidiaries of the Company modeled after Subsections 1.1 and 1.2 regarding the organization, good standing and qualification of each such subsidiary, and (ii) add a reference to subsidiaries where appropriate in Section 1. Some formulations include subsidiaries in the definition of the Company; this approach works if careful attention is given to representations where the effect of such inclusion requires additional language (for example, the representation in Subsection 1.5 would require either the exclusion of subsidiaries or a separate paragraph regarding the capitalization of subsidiaries).] 

0. [bookmark: _Ref482023611][bookmark: _Ref482029567]Capitalization.[footnoteRef:9]  [9:  This representation describes the Company’s capital structure and can be stated either immediately prior to or upon the Closing of the financing.  This description details any outstanding rights or privileges with respect to the Company’s securities.  ] 

[bookmark: _Ref409174871][bookmark: _Ref411532282]The authorized capital of the Company consists of  Common Shares, of which  (and no more) are issued and outstanding and fully paid and nonassessable, and  Preferred Shares, of which  (and no more) are issued and outstanding and fully paid and nonassessable.  There are  (and no more) Options issued and outstanding. All of the issued and outstanding Shares of the Company are, and immediately prior to the Closing will be, owned beneficially and of record by the Sellers and in the numbers as set forth on Schedule ‎1.5‎(a) in the Disclosure Schedule, free and clear of all Liens other than restrictions on transfer set out in the Articles of Incorporation, [the USA], and under applicable securities Laws.  All of the issued and outstanding Options are, and immediately prior to the Closing will be, owned beneficially and of record by the Optionholders and in the numbers as set forth on Schedule ‎1.5‎(a) in the Disclosure Schedule free and clear of all Liens, except as set forth on Schedule ‎1.5‎(a).
[bookmark: _Ref411532283][The Company is, and at all times since its incorporation has been, a “private issuer” as defined in Regulation 45-106 respecting Prospectus and Registration Exemptions (Québec), and all Shares and Options have been issued in compliance with all Laws.][footnoteRef:10] [10:  Include only if applicable.] 

[bookmark: _Ref409174915][bookmark: DocXTextRef56]There are no issued and outstanding shares or other equity interests or voting securities of the Company, other than the Shares.  Except as set forth on Schedule ‎1.5‎(c) in the Disclosure Schedule, there are (i) no securities of the Company or any of its Subsidiaries convertible into or exchangeable for shares, other equity interests or voting securities of the Company or any of its Subsidiaries, (ii) no outstanding or authorized options, warrants, purchase rights, subscription rights, rights of first refusal, preemptive rights, conversion rights, exchange rights or other contracts or commitments that could require the Company or any of its Subsidiaries to issue, sell or otherwise cause to become outstanding any of its shares or equity interests, (iii) no outstanding or authorized share appreciation, phantom shares, profit participation or similar rights with respect to the Company or any of its Subsidiaries, and (iv) no repurchase, redemption or other obligation to acquire for value any shares of any class of equity interests of the Company or any of its Subsidiaries.
0. [bookmark: _Ref409162236][bookmark: _Toc415249666][bookmark: _Toc415560061][bookmark: _Ref482024347]Broker’s Fees. The Company does not have any liability or obligation to pay any fees or commissions to any broker, finder or agent with respect to the transactions contemplated by this Agreement for which Purchaser or the Company could become liable or obligated, except as set forth on Schedule ‎1.6 in the Disclosure Schedule. [The fees and expenses of each broker, finder or agent identified on Schedule ‎1.6 in the Disclosure Schedule incurred in connection with the transactions contemplated hereby shall be paid solely by the Sellers, except to the extent taken into account in the calculation of Estimated Company Transaction Expenses, or Actual Company Transaction Expenses, in which case the Sellers shall have no further liability in respect thereof.][footnoteRef:11] [11:  This provision may need to be modified to fit the facts of a particular transaction, although the carve-out for transaction expenses is typical.] 

1. representations and warranties of the Sellers[footnoteRef:12] [12:  Fundamental representations and warranties only.] 

Each Seller, separately represents and warrants, as of the date hereof [and as of the Closing Date][footnoteRef:13], solely with respect to such Seller, that: [13:  Include only if signing and Closing occur on different dates.] 

1. Organization. If such Seller is an entity, such Seller is duly formed, validly existing and in good standing under the Laws of the jurisdiction of its formation.
1. [bookmark: _Ref411532380]Authorization of Transactions; Binding Effect. 
1. Such Seller has full power and authority to execute and deliver this Agreement and the other documents contemplated hereby to which it is or is to become a party, to perform its obligations hereunder and thereunder and to consummate the transactions contemplated hereby and thereby.  If such Seller is an entity, the execution and delivery by of this Agreement and the other documents contemplated hereby to which it is or is to become a party, the performance by such Seller of its obligations hereunder and thereunder and the consummation by such Seller of the transactions contemplated hereby and thereby have been duly authorized by all requisite corporate or similar action.
1. [bookmark: _Ref411532381]This Agreement and the other documents contemplated hereby to which such Seller is or is to become a party have been or will be duly executed and delivered by such Seller and constitute, or when executed and delivered will constitute, the valid and legally binding obligation of such Seller, enforceable in accordance with their terms and conditions, except as such enforceability may be limited by bankruptcy, insolvency, reorganization, arrangement, moratorium or similar Laws affecting creditors’ rights generally and by general equitable principles (whether considered in a proceeding at law or in equity).
1. [bookmark: _Ref482029687]Noncontravention. Neither the execution, delivery or performance of this Agreement by such Seller, nor the consummation by such Seller of the transactions contemplated hereby, will (i) violate any provision of the organizational documents of such Seller (if such Seller is an entity), (ii) assuming compliance by Purchaser with Subsection ‎3.3, violate any Laws or other restriction of any Governmental Authority to which such Seller is subject or (iii) conflict with, result in a breach or violation of, constitute a default under, result in the acceleration of any rights under, or require any consent or notice under, any material contract to which such Seller is party; except, in the case of clauses (ii) and (iii), where the conflict, breach, violation, default or acceleration, or failure to obtain consent or provide notice, would not, individually or in the aggregate, have a material adverse effect on the ability of such Seller to perform its respective obligations hereunder.  Assuming compliance by Purchaser with Subsection ‎3.3, neither the execution, delivery or performance of this Agreement by such Seller, nor the consummation by such Seller of the transactions contemplated hereby, will require any consent or approval of or notice to any Governmental Authority; except for consents, approvals or notices the failure of which to obtain or provide would not have an adverse effect on the ability of such Seller to perform its respective obligations hereunder.
1. Ownership of Company Shares
.  All of the Shares and/or Options indicated on Schedule ‎1.5(a) in the Disclosure Schedule as being owned by such Seller are owned beneficially and of record by such Seller, free and clear of all Liens [other than restrictions on transfer set out in the Articles of Incorporation, [the USA] and under applicable securities Laws]. Such Seller has full right, power and authority to transfer and deliver to Purchaser good, valid and marketable title to such Shares and/or Options and, upon delivery of such Shares and/or Options to Purchaser, such Seller shall convey to Purchaser good, valid and marketable title to such Shares and/or Options, free and clear of all Liens [other than those restrictions on transfer stated in the Articles of the Company and under applicable securities Laws].
1. [bookmark: _Ref409162281][bookmark: _Toc415249694][bookmark: _Toc415560089]Broker’s Fees
.  Such Seller has no liability or obligation to pay any fees or commissions to any broker, finder or agent with respect to the transactions contemplated by this Agreement for which Purchaser could become liable or obligated.
1. Residency of the Seller. Except as set out in Schedule , to the extent applicable, such Seller represents that it (i) is not a non-resident of Canada within the meaning of the Tax Act, or (ii) is a “Canadian partnership” for purposes of the Tax Act (a “Canadian Resident Seller”). Such Seller that is not a Canadian Resident Seller represents that none of the Shares sold by such Seller is “taxable Canadian property” within the meaning of the Tax Act.
1. representations and warranties of the PURCHASERS[footnoteRef:14] [14:  Fundamental representations and warranties only.] 

[bookmark: _Ref411532385][bookmark: _Toc415249697][bookmark: _Toc415560092]Each of the Purchasers jointly (and not solidarily, and for greater clarity not jointly and severally) hereby represents and warrants, as of the date hereof [and as of the Closing Date][footnoteRef:15], to the Company and the Sellers that: [15:  Include only if signing and Closing occur on different dates.] 

2. Organization. Purchaser is duly organized, validly existing and in good standing under the Laws of its jurisdiction, with full power and authority to enter into this Agreement and perform its obligations hereunder.
2. [bookmark: _Ref411532386][bookmark: _Toc415249698][bookmark: _Toc415560093][bookmark: _Ref411532387]Authorization of Transaction; Binding Effect. 
1. [bookmark: _Ref411532388]Purchaser has full corporate or other organizational power and authority to carry on its business as is presently conducted, to execute and deliver this Agreement and the other documents contemplated hereby to which it is a party, to perform its obligations hereunder and thereunder and to consummate the transactions contemplated hereby and thereby. The execution and delivery by Purchaser of this Agreement and the other documents contemplated hereby to which it is a party, the performance by Purchaser of its obligations hereunder and thereunder and the consummation by Purchaser of the transactions contemplated hereby and thereby have been duly authorized by all requisite corporate or other organizational action.
1. This Agreement and the other documents contemplated hereby to which Purchaser is a party have been or will be duly executed and delivered by Purchaser and constitute, or when executed and delivered will constitute, the valid and legally binding obligation of Purchaser, enforceable in accordance with their terms and conditions, except as such enforceability may be limited by bankruptcy, insolvency, reorganization, arrangement, moratorium or similar Laws affecting creditors’ rights generally and by general equitable principles (whether considered in a proceeding at law or in equity).
2. [bookmark: _Ref409163663][bookmark: _Ref409163949][bookmark: _Ref409164374][bookmark: _Ref411532389][bookmark: _Toc415249699][bookmark: _Toc415560094][bookmark: _Ref483933255][bookmark: DocXTextRef101]Noncontravention. Neither the execution, delivery or performance of this Agreement, nor the consummation by Purchaser of the transactions contemplated hereby, will (i) violate any provision of the certificate of incorporation or bylaws (or similar organizational documents) of Purchaser, (ii) assuming compliance by the Sellers with Subsection ‎2.3, violate any Law or other restriction of any Governmental Authority to which Purchaser is subject or (iii) conflict with, result in a breach or violation of, constitute a default under, result in the acceleration of any rights under, or require any consent or notice under, any contract to which Purchaser is a party or by which its assets are bound;  except, in the case of clauses (ii) and (iii), where the conflict, breach, violation, default or acceleration, or failure to obtain consent or provide notice, would not, individually or in the aggregate, have a material adverse effect on the ability of Purchaser to perform its obligations hereunder. Neither the execution, delivery, performance of this Agreement by Purchaser, nor the consummation by Purchaser of the transactions contemplated hereby, will require any consent or approval of or notice to any Governmental Authority.
2. [bookmark: _Ref411532390][bookmark: _Toc415249700][bookmark: _Toc415560095]Broker’s Fees  Purchaser has no liability or obligation to pay any fees or commissions to any broker, finder or agent with respect to the transactions contemplated by this Agreement for which the Company or any Seller could become liable or obligated.
2. [bookmark: _Ref411532393][bookmark: _Toc415249703][bookmark: _Toc415560098][bookmark: DocXTextRef106]Investment Intent; Restricted Securities  Purchaser is purchasing the Shares solely for its own account, for investment purposes only, and not with a view to, or any present intention of, reselling or otherwise distributing the Shares or dividing its participation herein with others. Purchaser is an “accredited investor” as defined in Regulation 45-106 respecting Prospectus and Registration Exemptions (Québec) and Regulation D promulgated by the Securities and Exchange Commission under the Securities Act.  Purchaser acknowledges that it is informed as to the risks of the transactions contemplated hereby and of ownership of the Shares. Purchaser understands and acknowledges that (i) none of the Shares have been registered under the Securities Act or any state, provincial or foreign securities Laws, in reliance upon specific exemptions thereunder for transactions not involving any public offering, (ii) none of the Shares are traded or tradable on any securities exchange or over-the-counter, and (iii) the Shares may not be sold, transferred, offered for sale, or otherwise disposed of unless such transfer, sale or other disposition is pursuant to the terms of an effective registration statement under the Securities Act  or a prospectus under applicable Canadian securities Laws and are registered under any applicable securities Laws or pursuant to an exemption from registration and prospectus requirements under applicable securities Laws.
2. [bookmark: _Ref411532394][bookmark: _Toc415249704][bookmark: _Toc415560099]Investment Canada Act.  Purchaser is controlled by a Person who is a WTO investor within the meaning of the Investment Canada Act (Canada).

