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[bookmark: _Ref448387659][footnoteRef:1] [1:  This Schedule is intended to be attached as a schedule to the form of articles of amendment of a Canada Business Corporation Act (“CBCA”) corporation. This document may also be adapted for other jurisdictions. For example, for Business Corporations Act (Ontario) (“OBCA”) corporations, a reference may be made in Section 5 of the articles of amendment such as “See pages 1A to 1X”, the reference to the schedule at the top may be deleted, and the pages of this document inserted between the first and last pages of the form of articles of amendment.] 

to
ARTICLES OF AMENDMENT
OF
[_________]
The Corporation is authorized to issue:
[bookmark: _Ref448387660]an unlimited number of common shares ("Common Shares"); and
[bookmark: _Ref448387661][bookmark: _Ref448387786][bookmark: _Ref448387787][an unlimited number of][footnoteRef:2] Class A preferred shares (the "Preferred Shares").[footnoteRef:3] [2:  Unlike Delaware law, Canadian law does not impose franchise taxes or any other tax that is affected by the authorized number of shares. Accordingly, it is typical for the authorized capital to consist of an unlimited number of shares so as to avoid having to amend the articles if the number of shares of a class is to be increased. However, some investors prefer to limit the number of preferred shares of a class to avoid dilution without their approval.]  [3:  Generally, under Canadian corporate law, there is a distinction between classes and series of shares. If there are two or more series of shares of a specified class, no series may have a preference in respect of dividends and liquidation preferences over any other series of the same class. So, rather than having a general class of “Preferred Shares”, and then designating different series of Preferred Shares (such as Series A Preferred Shares, Series B Preferred Shares, etc.), as is typical for Delaware companies, it is more common to designate different classes of preferred shares, such as Class A Preferred Shares, Class B Preferred Shares, etc. However, creating a single class of preferred shares and then designating separate series within that class works if the preferred shares issued in subsequent rounds do not have dividends or liquidation preferences that rank in priority to the preferred shares issued in earlier rounds.] 

The following is a statement of the rights, privileges, restrictions and conditions attaching to the shares of each class [and any previous statement of the rights, privileges, restrictions and conditions are deleted]. 
[bookmark: _Ref448387662]COMMON SHARES
[bookmark: _Ref448387663]General.
The voting, dividend and liquidation rights of the holders of Common Shares are subject to and qualified by the rights, powers and preferences of the holders of Preferred Shares.
[bookmark: _Ref448387664]Voting. 
[bookmark: _Ref448387665]The holders of Common Shares are entitled to one vote for each Common Share held at all meetings of shareholders (and written actions in lieu of meetings).
[bookmark: _Ref448387666][bookmark: _Ref448387788]The holders of Common Shares are not entitled to vote separately as a class upon, and are not entitled to dissent in respect of, any proposal to amend the Articles to:[footnoteRef:4] [4:  Under the CBCA and the corporate law of various provinces, shareholders of a class or series have a class vote (even if otherwise non-voting) in respect of certain matters. Of those matters, three apply unless the articles provide otherwise. This provision is included if the intention is not to allow for class votes in respect of these three matters.] 

[bookmark: _Ref448387667]increase or decrease any maximum number of authorized shares of such class, or increase any maximum number of authorized shares of a class or series having rights or privileges equal or superior to the shares of such class;
[bookmark: _Ref448387668][bookmark: _Ref448387789]effect an exchange, reclassification or cancellation of all or part of the shares of such class; or[footnoteRef:5] [5:  Although the CBCA and provincial corporate statutes allow for a carve-out from the class voting rights in respect of an exchange, reclassification or cancellation of all or part of the shares of a class, including this carve-out can be considered somewhat extreme, as the shares of a particular class may be cancelled without a vote of the shares of that class.] 

[bookmark: _Ref448387669]create a new class or series of shares equal or superior to the shares of such class.
[bookmark: _Ref448387670]Dividends.
The holders of Common Shares are entitled, subject to the rights, privileges, restrictions and conditions attaching to any other class or series of shares of the Corporation, to receive dividends if, as and when declared by the board of directors of the Corporation.
[bookmark: _Ref448387671]Liquidation, Dissolution or Winding-Up.
The holders of the Common Shares are entitled, subject to the rights, privileges, restrictions and conditions attaching to any other class or series of shares of the Corporation, to receive the remaining property of the Corporation on a liquidation, dissolution or winding-up of the Corporation, whether voluntary or involuntary. 
[bookmark: _Ref448387672]PREFERRED SHARES
[bookmark: _Ref448387790]The rights, privileges, restrictions and conditions attaching to the Preferred Shares of the Corporation[footnoteRef:6] are as follows. [6:  If there is more than one class of preferred shares, it is suggested that the term “Preferred Shares” be used for provisions in which there is no distinction between the different classes.] 

[bookmark: _Ref448387673][bookmark: _Ref448387791]Dividends.[footnoteRef:7] [7:  Note that this Articles of Incorporation provides for three bracketed alternative dividend provisions. There are a variety of other alternatives that may be encountered in the market place (including for example, specified non-cumulative dividends), but the drafter should be able to easily adapt one of the two provisions included herein to provide for whatever dividend terms are applicable to a particular transaction.] 

[Use the following paragraph if the Term Sheet calls for no specific dividend on the Class A Preferred Shares, but an equal sharing if dividends are declared on the Common Shares.]
[bookmark: _Ref448387792][bookmark: DocXTextRef2][bookmark: DocXTextRef3][bookmark: DocXTextRef4][bookmark: DocXTextRef5][bookmark: DocXTextRef6][bookmark: DocXTextRef7]The Corporation shall not declare, pay or set aside any dividends on shares of any other class or series of the Corporation (other than dividends on Common Shares payable in Common Shares[footnoteRef:8]) unless (in addition to the obtaining of any consents required elsewhere in the Articles) the holders of the Preferred Shares then outstanding shall first receive, or simultaneously receive, a dividend on each outstanding Preferred Share in an amount at least equal to (i) in the case of a dividend on Common Shares or any class or series that is convertible into Common Shares, that dividend per Preferred Share as would equal the product of (A) the dividend payable on each share of such class or series determined, if applicable, as if all shares of such class or series had been converted into Common Shares and (B) the number of Common Shares issuable upon conversion of a Preferred Share, in each case calculated on the record date for determination of holders entitled to receive such dividend or (ii) in the case of a dividend on any class or series that is not convertible into Common Shares, at a rate per Preferred Share determined by (A) dividing the amount of the dividend payable on each share of such class or series by the original issuance price of such class or series (subject to appropriate adjustment in the event of any share dividend, share split, combination or other similar recapitalization with respect to such class or series) and (B) multiplying such fraction by an amount equal to the Original Issue Price (as defined below); provided that, if the Corporation declares, pays or sets aside, on the same date, a dividend on shares of more than one class or series of shares of the Corporation, the dividend payable to the holders of Preferred Shares under this Section ‎1 shall be calculated based upon the dividend on the class or series of shares that would result in the highest Preferred Shares dividend. The "Original Issue Price" means, [with respect to the Class A Preferred Shares,] $[insert initial Class A purchase price] per share, subject to appropriate adjustment in the event of any share dividend, share split, combination or other similar recapitalization with respect to the applicable Preferred Shares. [8:  The reason for this exclusion (and the comparable exclusion in the alternative dividend provisions that follow) is that such dividends are covered by the provisions of Section ‎4.6, which adjust the Class A Conversion Price in the event of such a dividend.] 

[Use the following paragraph if the Term Sheet calls for a specific rate of dividend, payable only when, as and if declared by the Board, in addition to equally ranked/shared dividends][footnoteRef:9] [9:  This kind of dividend (sometimes referred to as a “toll gate” dividend) is occasionally included to support a higher value for the preferred shares as compared to the common shares, particularly for purposes of setting fair market value exercise prices for options.] 

The holders of then outstanding shares of Preferred Shares shall be entitled to receive, only when, as and if declared by the Board of Directors, out of any funds and assets legally available therefor, dividends at the rate of [8]% of the Original Issue Price (as defined below) for each Preferred Share, before and in preference to any declaration or payment of any other dividend (other than dividends on Common Shares payable in Common Shares). The right to receive dividends on Preferred Shares under the preceding sentence of this Section 1 is not cumulative, and no right to dividends shall accrue to holders of Preferred Shares by reason of the fact that dividends on such shares are not declared. The Corporation shall not declare, pay or set aside any dividends on shares of any other class or series of the Corporation (other than dividends on Common Shares payable in Common Shares) unless (in addition to obtaining any consents required elsewhere in the Articles) the holders of the Preferred Shares then outstanding first receive, or simultaneously receive, in addition to the dividends payable in accordance with the first sentence of this Section 1, a dividend on each outstanding Preferred Share in an amount at least equal to (i) in the case of a dividend on Common Shares or any class or series that is convertible into Common Shares, that dividend per Preferred Share as would equal the product of (A) the dividend payable on each share of such class or series determined, if applicable, as if all shares of such class or series had been converted into Common Shares and (B) the number of Common Shares issuable upon conversion of a Preferred Share, in each case calculated on the record date for determination of holders entitled to receive the dividend or (ii) in the case of a dividend on any class or series that is not convertible into Common Shares, at a rate per Preferred Share determined by (A) dividing the amount of the dividend payable on each share of such class or series by the original issuance price of such class or series (subject to appropriate adjustment in the event of any share dividend, share split, combination or other similar recapitalization with respect to such class or series) and (B) multiplying the fraction by an amount equal to the Original Issue Price (as defined below); provided that, if the Corporation declares, pays or sets aside, on the same date, a dividend on shares of more than one class or series of the Corporation, the dividend payable to the holders of Preferred Shares under this Section 1 shall be calculated based upon the dividend on the class or series that would result in the highest Preferred Share dividend. The “Original Issue Price” means, [with respect to the Class A Preferred Shares,] $[insert initial Class A purchase price] per share, subject to appropriate adjustment in the event of any share dividend, share split, combination or other similar recapitalization with respect to the applicable Preferred Shares.
[Use the following paragraph if the Term Sheet calls for a specified cumulative dividend, payable if and when declared by the Board, in addition to shared dividends]
[bookmark: _Ref448387793][bookmark: _Ref448387794][bookmark: _Ref448387795][bookmark: DocXTextRef12][bookmark: DocXTextRef13][bookmark: DocXTextRef14][bookmark: DocXTextRef15][bookmark: DocXTextRef16][bookmark: DocXTextRef17][bookmark: DocXTextRef18][bookmark: DocXTextRef19]From and after the date of the issuance of any Preferred Shares, dividends at the rate per year of $[___] per share[footnoteRef:10] shall accrue on such Preferred Shares (subject to appropriate adjustment in the event of any share dividend, share split, combination or other similar recapitalization with respect to the Preferred Shares) (the "Accruing Dividends"). Accruing Dividends shall accrue from day to day, whether or not declared, and shall be cumulative; provided, however, that except as set forth in the following sentence of this Section ‎1 [or in Section 2.1 and Section ‎5][footnoteRef:11] , the Accruing Dividends shall be payable only when, as, and if declared by the Corporation's board of directors and the Corporation is under no obligation to pay the Accruing Dividends. The Corporation shall not declare, pay or set aside any dividends on shares of any other class or series of shares of the Corporation (other than dividends on Common Shares payable in Common Shares) unless (in addition to the obtaining of any consents required elsewhere in the Articles) the holders of the Preferred Shares then outstanding first receive, or simultaneously receive, a dividend on each outstanding Preferred Share in an amount at least equal to [the greater of][the sum of][footnoteRef:12] (i) the amount of the aggregate Accruing Dividends then accrued on a Preferred Share and not previously paid and (ii) (A) in the case of a dividend on Common Shares or any class or series that is convertible into Common Shares, that dividend per Preferred Share as would equal the product of (1) the dividend payable on each share of such class or series determined, if applicable, as if all shares of such class or series had been converted into Common Shares and (2) the number of Common Shares issuable upon conversion of a Preferred Share, in each case calculated on the record date for determination of holders entitled to receive such dividend or (B) in the case of a dividend on any class or series that is not convertible into Common Shares, at a rate per Preferred Share determined by (1) dividing the amount of the dividend payable on each share of such class or series by the original issuance price of such class or series (subject to appropriate adjustment in the event of any share dividend, share split, combination or other similar recapitalization with respect to such class or series) and (2) multiplying such fraction by an amount equal to the applicable Original Issue Price (as defined below); provided that if the Corporation declares, pays or sets aside, on the same date, a dividend on shares of more than one class or series of the Corporation, the dividend payable to the holders of Preferred Shares under to this Section ‎1 shall be calculated based upon the dividend on the class or series that would result in the highest Preferred Shares dividend. The "Original Issue Price" means [, as to the Class A Preferred Shares,]  $[insert initial Class A purchase price] per share, subject to appropriate adjustment in the event of any share dividend, share split, combination or other similar recapitalization with respect to the applicable Preferred Shares. [10:  A cumulative dividend expressed as “$____ per share” will by definition be non-compounding. If a compounding accrued dividend is desired, it should be expressed as a percentage of a “base amount,” with the “base amount” defined as the original purchase price plus the amount of previously accrued dividends (it should also be specified whether this “compounding” of the original purchase price is done on an annual, quarterly, or other basis). As an example: “From and after the date of the issuance of any shares of Class A Preferred Shares, dividends at the rate per year of eight percent (8%) of the Original Issue Price (as defined below) of such share, plus the amount of previously accrued dividends, compounded annually, shall accrue on each share then outstanding (the “Class A Accruing Dividends”).”]  [11:  Insert the bracketed language if the holders of Class A Preferred Shares will receive the benefit of the accruing dividends upon a liquidation event or upon redemption.]  [12:  Note that the second bracketed alternative may not be sensible with respect to dividends paid on another class of Preferred Shares, particularly one which contains a reciprocal dividend provision, as it may result in an endless series of payments (as any payment with respect to one class would trigger a payment with respect to the other). This provision (and the similar provision in the first alternative dividend paragraph) are likely to be of little practicable importance, as most venture capital-backed companies do not have the cash flow to make any dividend payments, and the negative covenants prohibit dividend payments without the consent of some percentage of the holders of Class A Preferred Shares.] 

[bookmark: _Ref448387674]Liquidation, Dissolution or Winding Up; Certain Amalgamations, Consolidations and Asset Sales.
[Use the following Sections 2.1‎ and ‎2.2 if the term sheet calls for non-participating Preferred Shares.]
[bookmark: _Ref448387675]Preferential Payments to Holders of Preferred Shares.
[bookmark: DocXTextRef23][bookmark: _Ref448387796][bookmark: DocXTextRef24][bookmark: _Ref448387797]In the event of any voluntary or involuntary liquidation, dissolution or winding up of the Corporation, the holders of Preferred Shares then outstanding are entitled to be paid out of the assets of the Corporation available for distribution to its shareholders, and in the event of a Deemed Liquidation Event (as defined below), the holders of Preferred Shares then outstanding are entitled to be paid out of the consideration payable to shareholders in such Deemed Liquidation Event or out of the Available Proceeds (as defined below), as applicable, before any payment is made to the holders of Common Shares by reason of their ownership thereof, an amount per share equal to the greater of (i) [__ times] the applicable Original Issue Price, plus any dividends declared but unpaid thereon,[footnoteRef:13] or (ii) such amount per share as would have been payable had all Preferred Shares been converted into Common Shares under Section ‎4 immediately before the liquidation, dissolution, winding up or Deemed Liquidation Event (the amount payable pursuant to this sentence is hereinafter referred to as the "Liquidation Amount").[footnoteRef:14] If upon any such liquidation, dissolution or winding up of the Corporation or Deemed Liquidation Event, the assets of the Corporation available for distribution to its shareholders are insufficient to pay the holders of Preferred Shares the full amount to which they are entitled under this Section ‎2.1, the holders of Preferred Shares shall share ratably in any distribution of the assets available for distribution in proportion to the respective amounts which would otherwise be payable in respect of the shares held by them upon such distribution if all amounts payable on or with respect to such shares were paid in full. [13:  If accruing dividends are provided for, the following language would generally be used instead: “the Original Issue Price, plus any Accruing Dividends accrued but unpaid thereon, whether or not declared, together with any other dividends declared but unpaid thereon.”]  [14:  If this form is being modified to add Class B Preferred Shares as part of these Preferred Shares terms, the calculation of the Class A Liquidation Amount and the Class B Liquidation Amount becomes quite complicated, for the following reason: In determining whether the payment to the holders of any particular class of Preferred Shares would be maximized by the conversion of those shares into Common Shares, you must assume which Preferred Shares have converted into Common Shares. The most logical approach is to assume the conversion into Common Shares of all shares of each class of Preferred Shares that would receive a greater per share liquidation payment if converted into Common Shares than if remaining as Preferred Shares, and to provide (in the version of the Articles of Incorporation incorporating the Class B Preferred Shares terms) that this assumption applies in making the calculation required by this sentence. However, determining the amount provided for in clause (ii) of this sentence for any particular class of Preferred Shares requires you to calculate the Liquidation Amount for each other class of Preferred Shares (so you can calculate the amount available for distribution to the holders of Common Shares and the class of Preferred Shares in question); and calculating the Liquidation Amount for each such other class itself involves a determination of whether the original purchase price for such other class of Preferred Shares (plus dividends, if applicable) exceeds the amount payable with respect to such class on an as-converted basis – and this latter amount cannot be calculated without knowing what the Liquidation Amounts are for all other classes of Preferred Shares. If the various classes of Preferred Shares are not pari passu, these calculations become even more difficult.

Some versions of Preferred Share terms simply state that the liquidation payment to be made to a particular class of Preferred Shares is equal to the original purchase price of such Preferred Shares (plus dividends, if applicable) rather than the higher of such amount and the as-converted payment. That alternative formulation is not intended to result in a substantive difference from the approach taken in this form; rather, in that alternative formulation, it is assumed that the holders of a particular class of Preferred Shares would simply convert into Common Shares if the as-converted payment is greater than the original purchase price (plus dividends, if applicable). While such alternative formulation avoids the drafting complexities described in the preceding paragraph, it simply shifts those complexities to the decision each individual holder of Preferred Shares must make at the time of a liquidation event. That is, each holder of Preferred Shares must decide whether it will receive a higher payment if it converts into Common Shares; and such determination would require each holder of Preferred Shares to make an assumption as to whether the other holders of Preferred Shares (both of the same class and of different classes) will convert into Common Shares.

This issue is not applicable to participating Preferred Shares without a cap on the liquidation preference – because participating Preferred Shares entitles its holder to receive both the basic liquidation payment and the as-converted payment, there is no need to determine whether the basic payment or the as-converted payment is greater.] 

[bookmark: _Ref448387676]Payments to Holders of Common Shares.
In the event of any voluntary or involuntary liquidation, dissolution or winding up of the Corporation, after the payment in full of all Liquidation Amounts required to be paid to the holders of Preferred Shares, the remaining assets of the Corporation available for distribution to its shareholders or, in the case of a Deemed Liquidation Event, the consideration not payable to the holders of Preferred Shares pursuant to Section 2.1 or the remaining Available Proceeds, as the case may be, shall be distributed among the holders of Common Shares, pro rata based on the number of shares held by each holder.
[Use the following Sections ‎2.1 and ‎2.2 if the term sheet calls for participating Preferred Shares.]
0. [bookmark: _Ref448387677]Preferential Payments to Holders of Preferred Shares.
[bookmark: _Ref448387798]In the event of any voluntary or involuntary liquidation, dissolution or winding up of the Corporation, the holders of Preferred Shares then outstanding are entitled to be paid out of the assets of the Corporation available for distribution to its shareholders or, in the case of a Deemed Liquidation Event (as defined below), out of the consideration payable to shareholders in such Deemed Liquidation Event or the Available Proceeds (as defined below), before any payment is made to the holders of Common Shares by reason of their ownership thereof, an amount per share equal to [___ times] the Original Issue Price, plus any dividends declared but unpaid thereon.[footnoteRef:15] If upon any such liquidation, dissolution or winding up of the Corporation or Deemed Liquidation Event, the assets of the Corporation available for distribution to its shareholders is insufficient to pay the holders of Preferred Shares the full amount to which they are entitled under this Section ‎2.1, the holders of Preferred Shares shall share ratably in any distribution of the assets available for distribution in proportion to the respective amounts which would otherwise be payable in respect of the shares held by them upon such distribution if all amounts payable on or with respect to such shares were paid in full. [15:  If accruing dividends are provided for, the following language would generally be used instead: “the Original Issue Price, plus any Accruing Dividends accrued but unpaid thereon, whether or not declared, together with any other dividends declared but unpaid thereon.”] 

[bookmark: _Ref448387678]Distribution of Remaining Assets.
[bookmark: _Ref448387799]In the event of any voluntary or involuntary liquidation, dissolution or winding up of the Corporation, after the payment in full of all Liquidation Amounts required to be paid to the holders of Preferred Shares the remaining assets of the Corporation available for distribution to its shareholders or, in the case of a Deemed Liquidation Event, the consideration not payable to the holders of Preferred Shares pursuant to Section 2.1 or the remaining Available Proceeds, as the case may be, shall be distributed among the holders of Preferred Shares and Common Shares, pro rata based on the number of shares held by each holder, treating for this purpose all such securities as if they had been converted to Common Shares under the terms of the Articles immediately before such liquidation, dissolution or winding up of the Corporation.[footnoteRef:16] The aggregate amount which a holder of Preferred Shares is entitled to receive under Sections ‎2.1 and 2.2 is referred to as the "Liquidation Amount." [16:  If a cap to the liquidation preference is specified in the term sheet, add the following language at the end of this sentence: “; provided, however, that if the aggregate amount that the holders of Class A Preferred Shares are entitled to receive under Sections ‎2.1 and ‎2.2 exceeds [$_______] per share (subject to appropriate adjustment in the event of a share split, share dividend, combination, reclassification, or similar event affecting the Class A Preferred Shares) (the “Maximum Participation Amount”), each holder of Class A Preferred Shares is entitled to receive upon such liquidation, dissolution or winding up of the Corporation the greater of (i) the Maximum Participation Amount and (ii) the amount such holder would have received if all Class A Preferred Shares had been converted into Common Shares immediately prior to such liquidation, dissolution or winding up of the Corporation.”] 

[bookmark: _Ref448387679][bookmark: _Ref448387800]Deemed Liquidation Events.[footnoteRef:17] [17:  It is generally inadvisable to insert language that includes a transfer of shares by shareholders as a Deemed Liquidation Event, as such transactions may not be within the control of the Corporation and, in any event, could be inadvertently triggered with unintended consequences. A better practice is to protect against such events through a combination of other measures, including protective provisions regarding the issuance of shares and rights of first refusal over transfers of shares by other shareholders. Counsel should be aware, however, that protective provisions and rights of first refusal may not be sufficient to protect against all eventualities, particularly given that many venture capital investors refuse to subject their own shares to transfer restrictions such as a right of first refusal.] 

[bookmark: _Ref448387680]Definition.
Each of the following events is a "Deemed Liquidation Event" unless the holders of at least [specify percentage][footnoteRef:18] [footnoteRef:19] of the outstanding Preferred Shares (the "Requisite Holders") elect otherwise by written notice sent to the Corporation at least [__] days prior to the effective date of any such event: [18:  Drafters should take care when defining a voting threshold that includes multiple classes or series of shares and consider the potential of impact of anti-dilution adjustments, which can change the respective voting powers of the different classes or series.  Waiver of treatment of a transaction as a Deemed Liquidation Event means that the Class A Preferred Share has waived its right to be treated in a manner superior to the Common Shares in such Deemed Liquidation Event.]  [19:  If the Class A Preferred Share is willing to forego some but not all of its preference in such Deemed Liquidation Event, the Articles should be amended prior to the effective time of the Deemed Liquidation Event to fix the agreed upon preference in connection with such Deemed Liquidation Event.] 

[bookmark: _Ref448387681]an amalgamation or consolidation in which
[bookmark: _Ref448387682]the Corporation is a constituent party or
[bookmark: _Ref448387683]a subsidiary of the Corporation is a constituent party and the Corporation issues shares pursuant to such amalgamation or consolidation,
[bookmark: DocXTextRef37][bookmark: DocXTextRef38]except any amalgamation or consolidation involving the Corporation or a subsidiary in which the shares of the Corporation outstanding immediately before such amalgamation or consolidation continue to represent, or are converted into or exchanged for shares that represent, immediately following the amalgamation or consolidation, at least a [majority], [by voting power,][footnoteRef:20] of the shares of (1) the surviving or resulting corporation; or (2) if the surviving or resulting corporation is a wholly owned subsidiary of another corporation immediately following the amalgamation or consolidation, the parent corporation of such surviving or resulting corporation; or [20:  Note that basing this provision on voting power potentially permits a transaction in which a majority of shares is transferred without triggering a Deemed Liquidation Event if the share capital includes non-voting shares or other classes or series of shares that do not have one vote per share.] 

[bookmark: _Ref448387684][bookmark: _Ref448387801](1) the sale, lease, transfer, exclusive license or other disposition, in a single transaction or series of related transactions, by the Corporation or any subsidiary of the Corporation of all or substantially all the assets of the Corporation and its subsidiaries taken as a whole (including, without limitation, [_____________]),[footnoteRef:21] or (2) the sale or disposition (whether by amalgamation, consolidation or otherwise and whether in a single transaction or a series of related transactions) of one or more subsidiaries of the Corporation if substantially all of the assets of the Corporation and its subsidiaries taken as a whole are held by such subsidiary or subsidiaries, except where the sale, lease, transfer, exclusive license or other disposition is to a wholly owned subsidiary of the Corporation. [21:  It may be appropriate to specify important assets of the Corporation, such as intellectual property.  In addition, in certain circumstances the business of the Corporation may be sold in an asset sale with certain material assets, such as intellectual property assets, excluded from the transaction.  Depending on the relative value of the excluded assets, the transaction might not rise to the standard of “all or substantially all” of the assets even though the business has been sold as a going concern.  In order to avoid uncertainty as to whether this type of transaction constitutes a “Deemed Liquidation Event”, the operative language could be modified to read “all or substantially all of the business or assets of the Corporation”.] 

[bookmark: _Ref448387685]Effecting a Deemed Liquidation Event.
[bookmark: _Ref448387686]The Corporation shall not have the power to effect a Deemed Liquidation Event referred to in Section 2.3.1(a)(i) unless the agreement or plan of amalgamation or consolidation for such transaction (the "Amalgamation Agreement") provides that the consideration payable to the shareholders of the Corporation in such Deemed Liquidation Event shall be allocated to the holders of shares of the Corporation in accordance with Sections ‎2.1 and ‎2.2.
[bookmark: _Ref448387687][bookmark: DocXTextRef44][bookmark: DocXTextRef46][bookmark: _Ref448387802][In the event of a Deemed Liquidation Event referred to in Section 2.3.1(a)(ii) or 2.3.1(b), if the Corporation does not effect a dissolution of the Corporation within 90 days after such Deemed Liquidation Event, then (i) the Corporation shall send a written notice to each holder of Preferred Shares no later than the 90th day after such Deemed Liquidation Event advising such holders of their right (and the requirements to be met to secure such right) under the terms of the following clause (ii) to require the redemption of Preferred Shares, and (ii) if the Requisite Holders so request in a written instrument delivered to the Corporation not later than 120 days after such Deemed Liquidation Event, the Corporation shall use the consideration received by the Corporation for such Deemed Liquidation Event (net of any retained liabilities associated with the assets sold or technology licensed, as determined in good faith by the Board of Directors of the Corporation), together with any other assets of the Corporation available for distribution to its shareholders, all to the extent permitted by law (the "Available Proceeds"), on the 150th day after such Deemed Liquidation Event, to redeem all outstanding Preferred Shares at a price per share equal to the applicable Liquidation Amount. Notwithstanding the foregoing, in the event of a redemption pursuant to the preceding sentence, if the Available Proceeds are not sufficient to redeem all outstanding Preferred Shares, the Corporation shall redeem a pro rata portion of each holder's Preferred Shares to the fullest extent of such Available Proceeds, based on the respective amounts which would otherwise be payable in respect of the shares to be redeemed if the Available Proceeds were sufficient to redeem all such shares, and shall redeem the remaining shares as soon as it may lawfully do so. Section ‎6 applies, with such necessary changes as are necessitated by the context, to the redemption of the Preferred Shares pursuant to this Section 2.3.2(b).[footnoteRef:22] Prior to the distribution or redemption provided for in this Section 2.3.2(b), the Corporation shall not expend or dissipate the consideration received for such Deemed Liquidation Event, except to discharge expenses incurred in connection with the Deemed Liquidation Event [or in the ordinary course of business].[footnoteRef:23] [22:  In the event the Class A Preferred Shares are not otherwise mandatorily redeemable, replace this sentence with modified versions of Sections ‎6.2 through ‎6.5.]  [23:  In a Deemed Liquidation Event structured as an asset sale, the foregoing provision should be reviewed carefully to ensure it does not conflict with the deal terms or mechanics, in which case it may need to be amended in connection with the transaction.  Some users of this form may wish to exclude this provision for that reason, but should consider the utility of retaining it before doing so.  ] 

[bookmark: _Ref448387688]Amount Deemed Paid or Distributed.
[bookmark: _Ref448387804]The amount deemed paid or distributed to the shareholders of the Corporation upon any such amalgamation, consolidation, sale, transfer, exclusive license, other disposition or redemption shall be the cash or the value of the property, rights or securities to be paid or distributed to such holders pursuant to such Deemed Liquidation Event. [The value of such property, rights or securities shall be determined in good faith by the Board of Directors of the Corporation, [including the approval of [at least one] Preferred Director (as defined in the Articles.]][footnoteRef:24] [24:  Investor counsel may seek to add further investor protection by providing that, if a specified percentage of the Class A holders object to the valuation, then the value shall be the FMV as mutually determined by the Corporation and the specified Class A holders, and if the Corporation and those Class A holders are unable to reach agreement, then FMV shall be established by an independent appraisal. If such a provision is used, the procedural details (e.g., how appraiser is to be selected, who pays, is the appraisal binding, etc.) should be spelled out.] 

[bookmark: _Ref448387689]Allocation of Escrow and Contingent Consideration.
[bookmark: DocXTextRef53][bookmark: DocXTextRef54][bookmark: DocXTextRef57][bookmark: _Ref448387805]In the event of a Deemed Liquidation Event under Section ‎2.3.1(a)(i), if any portion of the consideration payable to the shareholders of the Corporation is payable only upon satisfaction of contingencies (the "Additional Consideration"), the Amalgamation Agreement shall provide that (a) the portion of such consideration that is not Additional Consideration (such portion, the "Initial Consideration") shall be allocated among the shareholders of the Corporation in accordance with Sections ‎2.1 and ‎2.2 as if the Initial Consideration were the only consideration payable in connection with such Deemed Liquidation Event; and (b) any Additional Consideration which becomes payable to the shareholders of the Corporation upon satisfaction of such contingencies shall be allocated among the shareholders of the Corporation in accordance with Sections ‎2.1 and ‎2.2 after taking into account the previous payment of the Initial Consideration as part of the same transaction. For the purposes of this Section ‎2.3.4, consideration placed into escrow or retained as a holdback to be available for satisfaction of indemnification or similar obligations in connection with such Deemed Liquidation Event shall be deemed to be [Initial Consideration] [Additional Consideration].[footnoteRef:25] [25:  This section addresses two related issues that may arise when a venture-capital backed corporation is acquired in an amalgamation (1) the allocation of earn-out or performance-based consideration, if any and (2) how any deductions from the amalgamation consideration to fund an indemnity escrow or holdback are allocated among the holders of shares of the corporation. This provision is designed to address both issues, with optional language regarding the treatment of escrow.

In transactions involving earn-out or performance-based consideration, one approach is to allocate the closing proceeds in accordance with the liquidation provisions of the Articles of Incorporation as if such closing proceeds were the only amounts payable in the transaction. If, subsequent to the closing of the transaction, any additional payments are made upon satisfaction of earn-out or performance-based contingencies, the liquidation provisions would be re-applied to ensure that the aggregate consideration is allocated as it would have been were the closing and post-closing payments made at a single time. Alternatively, in a transaction where the closing proceeds were less than the aggregate liquidation preference of the Preferred Shares and potential earn-out payments were of sufficient size as to result in full conversion of all Preferred Shares (assuming such Preferred Shares was not fully participating) and all proceeds shared pro rata on an as-converted basis, it has occasionally been argued that in the absence of explicit language to the contrary, the holders of Preferred Shares must choose to either be paid their liquidation preference from the closing proceeds and forego any as-converted based participation in the earn-out, or convert into Common Shares prior to the closing and thereby waive any liquidation preference in order to preserve the ability to participate in the distribution of earn-out proceeds on an as-converted basis. Given the consensus view that such alternative is inconsistent with the bargain implicit in a preferred security, this Section ‎2.3.4 makes it clear that the “greater of preference or participation” character of Preferred Shares survives in transaction involving contingent consideration.
With respect to the allocation of amounts placed in escrow or subject to holdback to be available for the satisfaction of indemnity obligations, Section ‎2.3.4 contains optional language that permits such amounts to either be treated as “Initial Consideration” and paid with the closing proceeds and withheld on a pro rata basis from all shareholders, or instead treated as “Additional Consideration” (e.g., a separate contingent payment), which results in the holders of Preferred Shares always receiving their liquidation preference, even if some or all of the escrow is forfeited (see further discussion on this point below). If escrowed amounts are to be treated as “Initial Consideration,” the parties may wish to consider whether future earn-out payments in such transaction should take into account whether any portion of such escrow amounts have been paid to the buyer or other third parties prior to the time such earn-out payments are made – e.g., whether the earn-out should “backfill” any escrow dollars applied as liquidation preference but not eventually paid.
From the perspective of the holders of Preferred Shares, the pro rata approach resulting from treating the escrowed amount as “Initial Consideration” may not give them the full benefit of their bargained-for liquidation preference because if not all of the escrow is ultimately released to corporation shareholders, it can result in the Preferred Shares holders receiving less, and the Common Shares holders receiving more, than they would have been entitled to receive if the reduced consideration had been allocated in the manner provided for in the Articles of Incorporation. The difference between the two approaches is illustrated by the following example:

•	100 Class A Preferred Shares and 100 Common Shares are outstanding;

•	the Class A Preferred Shares have a liquidation preference of $1.00 per share, and is non-participating;

•	the purchase price for the corporation is $150; and

•	$15 is placed in escrow, which ultimately is returned to the acquirer (such the actual purchase price turns out to be $135).

If the escrow were allocated among all shareholders pro rata, the initial $135 payment would be allocated $90 to the holders of Class A Preferred Shares and $45 to the holders of Common Shares; and the escrow would be allocated $10 to the holders of Class A Preferred Shares and $5 to the holders of Common Shares. If the escrow were later paid to the shareholders, the $150 purchase price would be allocated as the Articles of Incorporation provides – $100 to the Class A holders and $50 to the Common holders. On the other hand, if the $15 escrow were forfeited, the $135 purchase price would be allocated $90 to the Class A holders and $45 to the Common holders. However, according to the liquidation provisions of the Articles of Incorporation, a purchase price of $135 should be allocated $100 to the holders of Class A Preferred Shares and $35 to the holders of Common Shares. Thus this pro rata allocation of the escrow could provide a smaller payout to the Preferred Shares holders than would be the result if the liquidation provisions of the Articles of Incorporation were applied to the reduced purchase price (after deducting the forfeited escrow proceeds).

Deeming the escrowed consideration as “Additional Consideration” ensures that the Preferred Shares holders always receive their liquidation preference, even if some or all of the escrow is forfeited – the initial payment of $135 would be allocated $100 to the Class A holders and $35 to the Common holders, and all $15 of the escrow would be allocated to the Common holders (with any proceeds released from escrow also going solely to the Common holders). Whether the escrow is forfeited or paid to the holders of Common Shares, the result would be an allocation that is consistent with how the Articles of Incorporation would allocate whatever the ultimate purchase price turns out to be.

If the Articles of Incorporation are silent on allocation of escrow and contingent consideration, at the time of an acquisition the Corporation’s board of directors will have to approve allocations without the benefit of Articles of Incorporation provision stipulating how that should be done. This could create the risk that some constituency will have grounds to complain about the Board’s decision, including a claim that the terms of the amalgamation agreement are inconsistent with the liquidation provisions of the Articles of Incorporation addressing how amalgamation consideration must be allocated among the various Class And classes of shares of the corporation.] 

[bookmark: _Ref448387690]Voting.
[bookmark: _Ref448387691]General.
On any matter presented to the shareholders of the Corporation for their action or consideration at any meeting of shareholders of the Corporation (or by written consent of shareholders in lieu of meeting), each holder of outstanding Preferred Shares is entitled to cast the number of votes equal to the number of whole Common Shares into which the Preferred Shares held by such holder are convertible as of the record date for determining shareholders entitled to vote on such matter. Except as provided by law or by the other provisions of the Articles, holders of Preferred Shares shall vote together with the holders of Common Shares as a single class and on an as-converted to Common Share basis.
[bookmark: _Ref516650565][bookmark: _Ref448387692]Election of Directors.
The holders of record of the Preferred Shares, exclusively and as a separate class, shall be entitled to elect [   ] director[s] of the Corporation ([each, a] [the] "Preferred Director[s]") and the holders of record of the Common Shares, exclusively and as a separate class, shall be entitled to elect [   ] directors of the Corporation; provided, however, for administrative convenience, the initial Preferred Director[s] may also be appointed by the Board of Directors in connection with the approval of the initial issuance of Preferred Shares without a separate action by the holders of Preferred Shares.[footnoteRef:26] [footnoteRef:27] [footnoteRef:28] Any director elected as provided in the preceding sentence may be removed without cause by, and only by, the affirmative vote of the holders of the class or series entitled to elect such director or directors, given either at a special meeting of such shareholders duly called for that purpose or pursuant to a written consent of shareholders.[footnoteRef:29] If the holders of Preferred Shares or Common Shares, as the case may be, fail to elect a sufficient number of directors to fill all directorships for which they are entitled to elect directors, voting exclusively and as a separate class, pursuant to the first sentence of this Section 3.2, then any directorship not so filled shall remain vacant until such time as the holders of the Preferred Shares or Common Shares, as the case may be, elect a person to fill such directorship by vote or written consent in lieu of a meeting; and such directorship may only be filled by the shareholders of the Corporation that are entitled to elect a person to fill such directorship, voting exclusively and as a separate class. The holders of record of the Common Shares and of any other class or series of voting shares (including the Preferred Shares), exclusively and voting together as a single class, shall be entitled to elect the balance of the total number of directors of the Corporation. At any meeting held for the purpose of electing a director, the presence in person or by proxy of the holders of a majority of the outstanding shares of the class or series entitled to elect the director shall constitute a quorum for the purpose of electing such director. Except as otherwise provided in this Section 3.2, a vacancy in any directorship filled by the holders of any class, classes or series shall be filled only by vote or written consent in lieu of a meeting of the holders of such class or classes or series or by any remaining director or directors elected by the holders of such class or classes or series pursuant to this Section 3.2. [The rights of the holders of the Preferred Shares and the rights of the holders of the Common Shares under the first sentence of this Section 3.2 shall terminate on the first date following the date the first [Class A] Preferred Share was issued (the “Original Issue Date”)[footnoteRef:30] on which there are issued and outstanding less than [      ] Preferred Shares (subject to appropriate adjustment in the event of any share dividend, share split, combination, or other similar recapitalization with respect to the Preferred Shares).] [26:  The size of the board of directors is typically fixed in the Articles. The Voting Agreement also typically obligates the parties to vote to fix the size of the Board at a specified number of directors.]  [27:  Where a class or series is given the right to elect a director in the Articles, such director may only be properly elected to the Corporation’s board of directors by that class or series.]  [28:  Under s, 106(8) of the CBCA, if the Articles permit the directors to increase the size of the Board, the total number of directors appointed by the Board may not exceed one third of the number of directors elected at the previous annual meeting of shareholders. Such directors may only hold office for a term expiring no later than the close of the next annual meeting of shareholders. ]  [29:  Where a class or series is given the right to elect a director in the Articles, the removal of that director other than for cause must be effected by the vote of the shareholders of the applicable class or series and not by the shareholders generally.  Likewise, it is important to replace any such director by either (i) the vote of the shareholders of the applicable class or series or (ii) if the class or series is given the right to elect multiple directors, the remaining director(s) elected by such class or series.]  [30:  If this provision is used as a template for subsequent funding rounds, consider utilizing this definition to reflect the date on which the first shares of the most recent class of Preferred Shares were issued, so that it is clear that the stated conversion price reflects all prior conversion price adjustments resulting from prior issuances of shares.] 

Limitation on Class Voting Rights.
[bookmark: _Ref448387807]The holders of Preferred Shares are not entitled to vote separately as a class upon, and are not entitled to dissent in respect of, any proposal to amend the Articles to:[footnoteRef:31] [31:  See the discussion under footnotes 4 and 5 above. Note that these carve-outs may be useful to avoid granting dissent rights. That is, if the class voting rights are carved out, any dissent rights for those matters are also removed. This could be important if new classes of shares are created for future financings and the parties want to avoid granting dissent rights to existing investors.] 

[bookmark: _Ref448387693]increase or decrease any maximum number of authorized shares of such class, or increase any maximum number of authorized shares of a class or series having rights or privileges equal or superior to the shares of such class; 
[bookmark: _Ref448387694]effect an exchange, reclassification or cancellation of all or part of the shares of such class; or
[bookmark: _Ref448387695]create a new class or series of shares equal or superior to the shares of such class.
[bookmark: _Ref448387696][bookmark: _Ref448387808]Preferred Share Protective Provisions.[footnoteRef:32] [32:  In Canadian transactions, the protective provisions are often included in the Investors’ Rights Agreement or the Voting Agreement rather than in the Articles.] 

At any time when [at least [____] Preferred Shares (subject to appropriate adjustment in the event of any share dividend, share split, combination or other similar recapitalization with respect to the Preferred Shares)] are outstanding, the Corporation shall not, either directly or indirectly by amendment, amalgamation, consolidation, recapitalization, reclassification, or otherwise, do any of the following without (in addition to any other vote required by law or the Articles) the written consent or affirmative vote of the Requisite Holders, given in writing or by vote at a meeting, consenting or voting (as the case may be) separately as a class, and any such act or transaction entered into without such consent or vote is null and of no force or effect.  
[bookmark: _Ref448387697]liquidate, dissolve or wind-up the business and affairs of the Corporation, effect any amalgamation or consolidation or any other Deemed Liquidation Event, or consent to any of the foregoing;
[bookmark: _Ref448387698]amend, alter or repeal any provision of the Articles or the By-laws of the Corporation [in a manner that adversely affects the powers, preferences or rights of the Preferred Shares [(or any series thereof])]; 
[bookmark: _Ref448387700](i) create, or authorize the creation of, [or issue or obligate itself to issue shares of,] or reclassify, any shares unless the same ranks junior to the Preferred Shares with respect to its rights, preferences and privileges, or (ii) increase the authorized number of Preferred Shares or any additional class or series of shares of the Corporation unless the same ranks junior to the Preferred Shares with respect to its rights, preferences and privileges; 
cause or permit any of its subsidiaries to, without approval of the [Board of Directors, including the Preferred Director], sell, issue, sponsor, create or distribute any digital tokens, cryptocurrency or other blockchain-based assets (collectively, “Tokens”), including through a pre-sale, initial coin offering, token distribution event or crowdfunding, or through the issuance of any instrument convertible into or exchangeable for Tokens;[footnoteRef:33] [33:  Some investors are also concerned that members of management could individually execute an initial coin offering or other transaction involving Tokens thereby doing an end-run around this protective provision that binds the corporation.  To address those concerns, a covenant similar to this one could be included in the Voting Agreement (or other transaction document being executed by members of management in their individual capacities) or in management employment agreements.] 

[bookmark: _Ref448387701][bookmark: DocXTextRef71][bookmark: DocXTextRef72][bookmark: DocXTextRef73][bookmark: DocXTextRef74]purchase or redeem (or permit any subsidiary to purchase or redeem) or pay or declare any dividend or make any distribution on, any shares of the Corporation other than (i) redemptions of or dividends or distributions on the Preferred Shares as expressly authorized in the Articles, (ii) dividends or other distributions payable on the Common Shares solely in the form of additional Common Shares and (iii) repurchases of shares from former employees, officers, directors, consultants or other persons who performed services for the Corporation or any subsidiary in connection with the cessation of such employment or service at [no greater than the original purchase price] thereof [or (iv) as approved by the Board of Directors, including the approval of [at least one] Preferred Director];
[create, adopt, amend, terminate or repeal any equity (or equity-linked) compensation plan or amend or waive any of the terms of any option or other grant under any such plan];[footnoteRef:34] [34:  Consider the practical implications and whether this is necessary in light of the typically tight cap on authorized common shares.] 

[bookmark: _Ref448387702]create, or authorize the creation of, or issue, or authorize the issuance of any debt security, or create any lien or security interest (except for purchase money liens or statutory liens of landlords, mechanics, materialmen, workmen, warehousemen and other similar persons arising or incurred in the ordinary course of business) or incur other indebtedness for borrowed money, including but not limited to obligations and contingent obligations under guarantees, or permit any subsidiary to take any such action with respect to any debt security, lien, security interest or other indebtedness for borrowed money[, if the aggregate indebtedness of the Corporation and its subsidiaries for borrowed money following such action would exceed $_____] [other than equipment leases, bank lines of credit or trade payables incurred in the ordinary course] [unless such debt security has received the prior approval of the Board of Directors, including the approval of [at least one] Preferred Director]; [or]
[bookmark: _Ref448387703]create, or hold shares in, any subsidiary that is not wholly owned (either directly or through one or more other subsidiaries) by the Corporation, or permit any subsidiary to create, or authorize the creation of, or issue or obligate itself to issue, any shares of any class or series, or sell, transfer or otherwise dispose of any shares of any direct or indirect subsidiary of the Corporation, or permit any direct or indirect subsidiary to sell, lease, transfer, exclusively license or otherwise dispose (in a single transaction or series of related transactions) of all or substantially all of the assets of such subsidiary[.][; or]
[bookmark: _Ref448387704][bookmark: _Ref448387809][increase or decrease the authorized number of directors constituting the Board of Directors or change the number of votes entitled to be cast by any director or directors on any matter].[footnoteRef:35] [35:  This provision is sometimes addressed in the Voting Agreement or a unanimous shareholder agreement rather than in the Articles.] 

[bookmark: _Ref448387705]Optional Conversion.
The holders of Preferred Shares have conversion rights as follows (the "Conversion Rights"):
[bookmark: _Ref448387706]Right to Convert.
[bookmark: _Ref448387707]Conversion Ratio.
[bookmark: _Ref448387810]Each Preferred Share shall be convertible, at the option of its holder, at any time and from time to time, and without the payment of additional consideration by its holder, into such number of fully paid and non-assessable Common Shares as is determined by dividing the Original Issue Price by the Conversion Price (as defined below) in effect at the time of conversion. The "Conversion Price" applicable to the [Class A] Preferred Share shall initially be equal to $_______ [insert original purchase price of Class A Preferred Shares].[footnoteRef:36] Such initial Conversion Price, and the rate at which Preferred Shares may be converted into Common Shares, are subject to adjustment as provided below. [36:  Remember in future rounds to substitute a different number, if there have been adjustments to the Class A Conversion Price, and provide for additional adjustments based only on events from that date forward.] 

[bookmark: _Ref448387708]Termination of Conversion Rights.
[bookmark: _Ref448387811][In the event of a notice of redemption of any Preferred Shares under Section ‎6, the Conversion Rights of the shares designated for redemption shall terminate at the close of business on the last full day preceding the date fixed for redemption, unless the redemption price is not fully paid on such redemption date, in which case the Conversion Rights for such shares continues until such price is paid in full.][footnoteRef:37] In the event of a liquidation, dissolution or winding up of the Corporation or a Deemed Liquidation Event, the Conversion Rights shall terminate at the close of business on the last full day preceding the date fixed for the payment of any such amounts distributable on such event to the holders of Preferred Shares; provided that the foregoing termination of Conversion Rights shall not affect the amount(s) otherwise paid or payable in accordance with Section 2.1 to holders of Preferred Shares as a result of the liquidation, dissolution or winding up of the Corporation or a Deemed Liquidation Event. [37:  Remove this sentence if the Class A Preferred Shares are not redeemable.] 

[bookmark: _Ref448387709]Fractional Shares.
No fractional Common Shares shall be issued upon conversion of the Preferred Shares. In lieu of any fractional shares to which the holder would otherwise be entitled, the number of Common Shares to be issued upon conversion of the Preferred Shares shall be rounded to the nearest whole share.
[bookmark: _Ref448387710]Mechanics of Conversion.
[bookmark: _Ref448387711]Notice of Conversion.
[bookmark: DocXTextRef76][bookmark: DocXTextRef77][bookmark: DocXTextRef78][bookmark: _Ref448387812][bookmark: DocXTextRef79]In order for a holder of Preferred Shares to voluntarily convert Preferred Shares into Common Shares, such holder shall (a) provide written notice to the Corporation's transfer agent at the office of the transfer agent for the Preferred Shares (or at the principal office of the Corporation if the Corporation serves as its own transfer agent) that the holder elects to convert all or any number of the holder's Preferred Shares and, if applicable, any event on which the conversion is contingent and (b), if the holder's shares are certificated, surrender the certificate or certificates for the Preferred Shares (or, if the registered holder alleges that the certificate has been lost, stolen or destroyed, a lost certificate affidavit and agreement reasonably acceptable to the Corporation to indemnify the Corporation against any claim that may be made against the Corporation on account of the alleged loss, theft or destruction of the certificate), at the office of the transfer agent for the Preferred Shares (or at the principal office of the Corporation if the Corporation serves as its own transfer agent). Such notice shall state the holder's name or the names of the nominees in which the holder wishes the Common Shares to be issued. If required by the Corporation, any certificates surrendered for conversion shall be endorsed or accompanied by a written instrument or instruments of transfer, in form satisfactory to the Corporation, duly signed by the registered holder or his, her or its attorney duly authorized in writing. The close of business on the date of receipt by the transfer agent (or by the Corporation if the Corporation serves as its own transfer agent) of such notice and, if applicable, certificates (or lost certificate affidavit and agreement) shall be the time of conversion (the "Conversion Time"), and the Common Shares issuable upon conversion of the specified shares shall be deemed to be outstanding of record as of that date. The Corporation shall, as soon as practicable after the Conversion Time (i) [issue and deliver to the holder of Preferred Shares, or to his, her or its nominees, a certificate or certificates for the number of full Common Shares issuable upon such conversion in accordance with these provisions and a certificate for the number (if any) of Preferred Shares represented by the surrendered certificate that were not converted into Common Shares][footnoteRef:38], and (ii) pay all declared but unpaid dividends on the Preferred Shares converted. [38:  For uncertificated Common Shares, use the following for (i): “issue and deliver to the holder of Class A Preferred Shares, or to his, her or its nominees, a notice of issuance of uncertificated shares and may, upon written request, issue and deliver a certificate for the number of full Common Shares issuable upon such conversion in accordance with these provisions and, may, if applicable and upon written request, issue and deliver a certificate for the number (if any) of the Class A Preferred Shares represented by any surrendered certificate that were not converted into Common Shares,”] 

[bookmark: _Ref448387712]Reservation of Shares.
[bookmark: _Ref448387813]The Corporation shall at all times when Preferred Shares are outstanding, but only if the authorized number of Common Shares that the Corporation may issue is not unlimited, reserve and keep available out of its authorized but unissued shares, for the purpose of effecting the conversion of the Preferred Shares, such number of its duly authorized Common Shares as are from time to time sufficient to effect the conversion of all outstanding Preferred Shares; and if at any time the number of authorized but unissued Common Shares is not sufficient to effect the conversion of all then outstanding Preferred Shares, the Corporation shall take the necessary corporate action to increase its authorized but unissued Common Shares to the sufficient number of shares for such purposes, including, without limitation, engaging in best efforts to obtain the requisite shareholder approval of any necessary amendment to the Articles.[footnoteRef:39]  [39:  In most cases, the number of common shares of Canadian corporations is unlimited, and so this provision would not be required. However, parties more familiar with Delaware companies may prefer to see this provision in the unlikely case a cap is ever placed on the authorized number of common shares. In the Charter of Delaware companies, this provision would also typically address certain matters relating to the par value of shares. As the CBCA and the corporate law of most provinces do not permit shares being issued with a par value, a similar provision is not required.] 

[bookmark: _Ref448387713]Effect of Conversion.
All Preferred Shares duly surrendered for conversion will no longer be deemed to be outstanding and all rights with respect to such shares will immediately cease and terminate at the Conversion Time, except only the right of their holders to receive Common Shares in exchange therefor, and to receive payment of any dividends declared but unpaid on the Preferred Shares.
[bookmark: _Ref448387714]No Further Adjustment.
Upon any such conversion, no adjustment to the Conversion Price shall be made for any declared but unpaid dividends on the Preferred Shares surrendered for conversion or on the Common Shares delivered upon conversion.
[bookmark: _Ref448387715]Adjustments to Conversion Price for Diluting Issues.
[bookmark: _Ref448387716]Special Definitions.
The following definitions shall apply:
[bookmark: _Ref448387720]“Option” means rights, options or warrants to subscribe for, purchase or otherwise acquire Common Shares or Convertible Securities.
“Convertible Securities” means any evidences of indebtedness, shares or other securities directly or indirectly convertible into or exchangeable for Common Shares, but excluding Options.
[bookmark: DocXTextRef85][bookmark: DocXTextRef86][bookmark: DocXTextRef83][bookmark: DocXTextRef87]"Additional Shares" means all Common Shares issued (or, pursuant to Section ‎4.4.3 below, deemed to be issued) by the Corporation after the Original Issue Date, other than (1) the following Common Shares and (2) Common Shares deemed issued pursuant to the following Options and Convertible Securities (clauses (1) and (2), collectively, "Exempted Securities"):
[bookmark: _Ref448387721]Common Shares, Options or Convertible Securities issued as a dividend or distribution on Preferred Shares;
[bookmark: _Ref448387722]Common Shares, Options or Convertible Securities issued by reason of a dividend, share split, split-up or other distribution on Common Shares that is covered by Sections ‎4.5, ‎4.6, ‎4.7 or ‎4.8;
[bookmark: _Ref448387723]Common Shares or Options issued to employees or directors of, or consultants or advisors to, the Corporation or any of its subsidiaries pursuant to a plan, agreement or arrangement approved by the Board of Directors of the Corporation [, including the approval of the Preferred Directors][, including the approval of at least one Preferred Director];[footnoteRef:40] [or] [40:  Consider whether it would be appropriate to include a hard cap on the number of shares issuable under equity incentive plans that do not trigger anti-dilution adjustments.] 

[bookmark: _Ref448387724]Common Shares or Convertible Securities actually issued upon the exercise of Options or Common Shares actually issued upon the conversion or exchange of Convertible Securities, in each case provided such issuance is in accordance with the terms of such Option or Convertible Security[.][; or]
[bookmark: _Ref448387725][Common Shares, Options or Convertible Securities issued to banks, equipment lessors or other financial institutions, or to real property lessors, under a debt financing, equipment leasing or real or immovable property leasing transaction approved by the Board of Directors of the Corporation [, including the approval of Preferred Directors][, including the approval of at least one Preferred Director] [that do not exceed an aggregate of [______] Common Shares (including shares underlying (directly or indirectly) any such Options or Convertible Securities)]][.][; or]
[bookmark: _Ref448387726][Common Shares, Options or Convertible Securities issued to suppliers or third party service providers in connection with the provision of goods or services pursuant to transactions approved by the Board of Directors of the Corporation [, including the approval of the Preferred Directors][, including the approval of at least one Preferred Director][that do not exceed an aggregate of [______] Common Shares (including shares underlying (directly or indirectly) any such Options or Convertible Securities)]][.][; or]
[bookmark: _Ref448387727][Common Shares, Options or Convertible Securities issued as acquisition consideration in connection with the acquisition of another corporation by the Corporation by amalgamation, purchase of substantially all of the assets or other reorganization or to a joint venture agreement, provided that such issuances are approved by the Board of Directors of the Corporation[, including the approval of Preferred Directors][, including the approval of [at least one] Preferred Director] [that do not exceed an aggregate of [______] Common Shares (including shares underlying (directly or indirectly) any such Options or Convertible Securities)]][.][; or]
[bookmark: _Ref448387728][Common Shares, Options or Convertible Securities issued in connection with sponsored research, collaboration, technology license, development, OEM, marketing or other similar agreements or strategic partnerships approved by the Board of Directors of the Corporation[, including the approval of Preferred Directors][, including the approval of at least one Preferred Director] [that do not exceed an aggregate of [______] Common Shares (including shares underlying (directly or indirectly) any such Options or Convertible Securities)]].
[bookmark: _Ref448387729]No Adjustment of Conversion Price.
No adjustment in the Conversion Price shall be made as the result of the issuance or deemed issuance of Additional Shares if the Corporation receives written notice from the Requisite Holders agreeing that no such adjustment shall be made as the result of the issuance or deemed issuance of such Additional Shares.
[bookmark: _Ref448387730]Deemed Issue of Additional Common Shares.
[bookmark: _Ref448387731]If the Corporation at any time or from time to time after the Original Issue Date issues Options or Convertible Securities (excluding Options or Convertible Securities which are themselves Exempted Securities) or fixes a record date for the determination of holders of any class of securities entitled to receive any such Options or Convertible Securities, then the maximum number of Common Shares (as set forth in the instrument relating thereto, assuming the satisfaction of any conditions to exercisability, convertibility or exchangeability but without regard to any of its provisions for a subsequent adjustment of such number) issuable upon the exercise of such Options or, in the case of Convertible Securities and Options therefor, the conversion or exchange of such Convertible Securities, will be deemed to be Additional Shares issued as of the time of such issue or, in case such a record date has been fixed, as of the close of business on the record date.
[bookmark: _Ref448387732][bookmark: _Ref448387814][bookmark: DocXTextRef94][bookmark: DocXTextRef95][bookmark: DocXTextRef92][bookmark: DocXTextRef96][bookmark: DocXTextRef97]If the terms of any Option or Convertible Security, the issuance of which resulted in an adjustment to the Conversion Price under the terms of Section ‎4.4.4, are revised as a result of an amendment to such terms or any other adjustment under the provisions of such Option or Convertible Security (but excluding automatic adjustments to such terms pursuant to anti-dilution or similar provisions of such Option or Convertible Security)[footnoteRef:41] to provide for either (1) any increase or decrease in the number of Common Shares issuable upon the exercise, conversion and/or exchange of any such Option or Convertible Security or (2) any increase or decrease in the consideration payable to the Corporation upon such exercise, conversion and/or exchange, then, effective upon such increase or decrease becoming effective, the Conversion Price computed upon the original issue of the Option or Convertible Security (or upon the occurrence of a record date with respect thereto) shall be readjusted to the Conversion Price as would have obtained had such revised terms been in effect upon the original date of issuance of the Option or Convertible Security. Notwithstanding the foregoing, no readjustment under this clause (b) shall increase the Conversion Price to an amount which exceeds the lower of (i) the Conversion Price in effect immediately before the original adjustment made as a result of the issuance of the Option or Convertible Security, or (ii) the Conversion Price that would have resulted from any issuances of Additional Shares (other than deemed issuances of Additional Shares as a result of the issuance of the Option or Convertible Security) between the original adjustment date and such readjustment date. [41:  The reason for this parenthetical is that an automatic change in another security pursuant to its anti-dilution provisions would cause an automatic adjustment pursuant to this provision. If the adjustment pursuant to this provision then causes another automatic change in the other security, it is possible that the second change in the other security can cause a second change pursuant to this provision, which causes a third change to the other security and then a third adjustment pursuant to this provision, and on and on. This form does not provide for adjustment to the Class A Conversion Price as a result of anti-dilution adjustments to the terms of Options or Convertible Securities, because of the complexity involved in such calculations, and because the dilutive event triggering the adjustment to the terms of the Option or Convertible Security would presumably also trigger an adjustment to the Class A Conversion Price under the terms of Section ‎4.4.4 (thus obviating the need to provide for an adjustment to the Class A Conversion Price as a result of an anti-dilution adjustment to the terms of the Option or Convertible Security).] 

[bookmark: _Ref448387733][bookmark: _Ref448387815][bookmark: DocXTextRef101][bookmark: DocXTextRef102]If the terms of any Option or Convertible Security (excluding Options or Convertible Securities which are themselves Exempted Securities), the issuance of which did not result in an adjustment to the Conversion Price under Section ‎4.4.4 (either because the consideration per share (determined in accordance with Section ‎4.4.5) of the Additional Shares subject thereto was equal to or greater than the Conversion Price then in effect, or because such Option or Convertible Security was issued before the Original Issue Date), are revised after the Original Issue Date as a result of an amendment to the terms or any other adjustment under such Option or Convertible Security (but excluding automatic adjustments to such terms pursuant to anti-dilution or similar provisions of the Option or Convertible Security)[footnoteRef:42] to provide for either (1) any increase in the number of Common Shares issuable upon the exercise, conversion or exchange of any such Option or Convertible Security or (2) any decrease in the consideration payable to the Corporation upon such exercise, conversion or exchange, then the Option or Convertible Security, as so amended or adjusted, and the Additional Shares subject thereto (determined in the manner provided in Section ‎4.4.3(a) will be deemed to have been issued effective upon the increase or decrease becoming effective. [42:  The reason for this parenthetical is that an automatic change in another security under its anti-dilution provisions would cause an automatic adjustment under this provision. If the adjustment under this provision then causes another automatic change in the other security, it is possible that the second change in the other security can cause a second change under this provision, which causes a third change to the other security and then a third adjustment under this provision, and on and on. This form does not provide for adjustment to the Class A Conversion Price as a result of anti-dilution adjustments to the terms of Options or Convertible Securities, because of the complexity involved in such calculations, and because the dilutive event triggering the adjustment to the terms of the Option or Convertible Security would presumably also trigger an adjustment to the Class A Conversion Price under the terms Section ‎4.4.4 (thus obviating the need to provide for an adjustment to the Class A Conversion Price as a result of an anti-dilution adjustment to the terms of the Option or Convertible Security).] 

[bookmark: _Ref448387734]Upon the expiration or termination of any unexercised Option or unconverted or unexchanged Convertible Security (or portion thereof) which resulted (either upon its original issuance or upon a revision of its terms) in an adjustment to the Conversion Price under Section ‎4.4.4, the Conversion Price shall be readjusted to such Conversion Price as would have obtained had such Option or Convertible Security (or portion thereof) never been issued.
[bookmark: _Ref448387735]If the number of Common Shares issuable upon the exercise, conversion and/or exchange of any Option or Convertible Security, or the consideration payable to the Corporation upon such exercise, conversion and/or exchange, is calculable at the time the Option or Convertible Security is issued or amended but is subject to adjustment based upon subsequent events, any adjustment to the Conversion Price provided for under this Section ‎4.4.3 shall be effected at the time of the issuance or amendment based on such number of shares or amount of consideration without regard to any provisions for subsequent adjustments (and any subsequent adjustments shall be treated as provided in clauses ‎(b) and ‎(c) of this Section ‎4.4.3). If the number of Common Shares issuable upon the exercise, conversion and/or exchange of any Option or Convertible Security, or the consideration payable to the Corporation upon such exercise, conversion and/or exchange, cannot be calculated at all at the time the Option or Convertible Security is issued or amended, any adjustment to the Conversion Price that would result under the terms of this Section ‎4.4.3 at the time of the issuance or amendment shall instead be effected at the time such number of shares and/or amount of consideration is first calculable (even if subject to subsequent adjustments), assuming for purposes of calculating the adjustment to the Conversion Price that the issuance or amendment took place at the time such calculation could first be made.
[Use the following Section 4.4.4 if the terms sheet calls for a broad-based weighted average anti-dilution provision]
[bookmark: _Ref448387736][bookmark: _Ref448387816]Adjustment of Conversion Price Upon Issuance of Additional Shares.[footnoteRef:43] [43:  This section represents a typical “broad-based weighted average” anti-dilution provision. Broad-based anti-dilution is more founder-friendly than a “narrow-based” anti-dilution formula. Whether an anti dilution provision is broad or narrow is determined by how broad or narrow is the formula (set forth in clause (c) of this section) for calculating the number of outstanding Common Shares.  An even broader formula would include in that calculation all shares reserved under share plans, whether or not subject to outstanding options (on the theory that those shares are generally included when translating the “pre-money valuation” agreed between the Corporation and the investors to a per share purchase price for the financing). In contrast, a narrower formula might include in the calculation of outstanding shares only those Common Shares that are actually outstanding (i.e., excluding Common Shares issuable on conversion of options, warrants and, potentially, even the Preferred Shares itself). While narrow-based anti-dilution formulas are more investor-friendly, the most investor-friendly category of anti-dilution protection is a “full ratchet” anti-dilution.] 

If the Corporation, at any time after the Original Issue Date, issues Additional Shares (including Additional Shares deemed to be issued under Section ‎4.4.3), without consideration or for a consideration per share less than the Conversion Price in effect immediately before such issue, then the Conversion Price shall be reduced, concurrently with such issue, to a price (calculated to the nearest [one-hundredth of a cent]) determined in accordance with the following formula:
CP2 = CP1* (A + B) ÷ (A + C).
For purposes of the foregoing formula, the following definitions shall apply:
[bookmark: _Ref448387737]"CP2" means the Conversion Price in effect immediately after such issue of Additional Shares
[bookmark: _Ref448387738]"CP1" means the Conversion Price in effect immediately before such issue of Additional Shares;
[bookmark: _Ref448387739]"A" means the number of Common Shares outstanding immediately before such issue or deemed issue of Additional Shares (treating for this purpose as outstanding all Common Shares issuable upon exercise of Options outstanding immediately before such issue or deemed issue or upon conversion or exchange of Convertible Securities (including the Preferred Shares) outstanding (assuming exercise of any outstanding Options therefor) immediately before such issue);
[bookmark: _Ref448387740][bookmark: DocXTextRef114][bookmark: DocXTextRef115]"B" means the number of Common Shares that would have been issued if such Additional Shares had been issued or deemed issued at a price per share equal to CP1 (determined by dividing the aggregate consideration received by the Corporation in respect of such issue by CP1); and
[bookmark: _Ref448387741]"C" means the number of Additional Shares issued in such transaction.
[Use the following Section 4.4.4 if the term sheet calls for a full ratchet anti-dilution provision]
[bookmark: _Ref448387742]4.4.4	Adjustment of Conversion Price Upon Issuance of Additional Shares.
If the Corporation, at any time after the Original Issue Date [and prior to [specify end date if one was negotiated]], issues Additional Shares (including Additional Shares deemed to be issued under Section 4.4.3), without consideration or for a consideration per share less than the applicable Conversion Price in effect immediately before such issue or deemed issue, then the Conversion Price shall be reduced, concurrently with the issue or deemed issue, to the consideration per share received by the Corporation for such issue or deemed issue of the Additional Shares; provided that if the issuance or deemed issuance was without consideration, then the Corporation will be deemed to have received an aggregate of [$.001] of consideration for all such Additional Shares issued or deemed to be issued.
[bookmark: _Ref448387743]Determination of Consideration.
For purposes of this Section 4.4, the consideration received by the Corporation for the issue or deemed issue of any Additional Shares shall be computed as follows:
[bookmark: _Ref448387744]Cash and Property. Such consideration shall:
[bookmark: _Ref448387745]if it consists of cash, be computed at the aggregate amount of cash received by the Corporation, excluding amounts paid or payable for accrued interest;
[bookmark: _Ref448387746]if it consists of property other than cash, be computed at its fair market value at the time of such issue, as determined in good faith by the Board of Directors of the Corporation; and
[bookmark: _Ref448387747]if Additional Shares are issued together with other shares or securities or other assets of the Corporation for consideration which covers both, be the proportion of such consideration so received, computed as provided in clauses (i) and (ii) above, as determined in good faith by the Board of Directors of the Corporation.
[bookmark: _Ref448387748]Options and Convertible Securities. The consideration per share received by the Corporation for Additional Shares deemed to have been issued under Section 4.4.3, relating to Options and Convertible Securities, shall be determined by dividing:
[bookmark: _Ref448387749]The total amount, if any, received or receivable by the Corporation as consideration for the issue of such Options or Convertible Securities, plus the minimum aggregate amount of additional consideration (as set forth in the instruments relating thereto, without regard to any of its provision for a subsequent adjustment of such consideration) payable to the Corporation upon the exercise of such Options or the conversion or exchange of such Convertible Securities, or in the case of Options for Convertible Securities, the exercise of the Options for Convertible Securities and the conversion or exchange of the Convertible Securities, by
[bookmark: _Ref448387750]the maximum number of Common Shares (as set forth in the instruments relating thereto, without regard to any provision contained therein for a subsequent adjustment of such number) issuable upon the exercise of such Options or the conversion or exchange of such Convertible Securities, or in the case of Options for Convertible Securities, the exercise of the Options for Convertible Securities and the conversion or exchange of the Convertible Securities.
[bookmark: _Ref448387751]Multiple Closing Dates.
If the Corporation issues on more than one date Additional Shares that are a part of one transaction or a series of related transactions and that would result in an adjustment to the Conversion Price under Section 4.4.4[, and such issuance dates occur within a period of no more than [90] days from the first  to the final issuance,] then, upon the final issuance, the Conversion Price shall be readjusted to give effect to all such issuances as if they occurred on the date of the first issuance (and without giving effect to any additional adjustments as a result of any subsequent issuances within such period).
[bookmark: _Ref448387752][bookmark: _Ref448387817]Adjustment for Share Splits and Combinations.[footnoteRef:44] [44:  This Section and the Sections that follow do not provide for any adjustment to the Class A Conversion Price in the event of share splits, etc. affecting the Class A Preferred Shares, because those adjustments are covered by the definition of Class A Original Issue Price, which automatically adjusts the numerator of the conversion ratio.] 

If the Corporation, at any time or from time to time after the Original Issue Date, subdivides the outstanding Common Shares, the Conversion Price in effect immediately before the subdivision shall be proportionately decreased so that the number of Common Shares issuable on conversion of each share of such class shall be increased in proportion to the increase in the aggregate number of Common Shares outstanding. If the Corporation, at any time or from time to time after the Original Issue Date, combines the outstanding Common Shares, the Conversion Price in effect immediately before the combination shall be proportionately increased so that the number of Common Shares issuable on conversion of each share of such class shall be decreased in proportion to the decrease in the aggregate number of Common Shares outstanding. Any adjustment under this section shall become effective at the close of business on the date the subdivision or combination becomes effective.
[bookmark: _Ref448387753]Adjustment for Certain Dividends and Distributions.
If the Corporation, at any time or from time to time after the Original Issue Date, makes or issues, or fixes a record date for the determination of holders of Common Shares entitled to receive, a dividend or other distribution payable on the Common Shares in additional Common Shares, then and in each such event the Conversion Price in effect immediately before such event shall be decreased as of the time of the issuance or, if such a record date is fixed, as of the close of business on the record date, by multiplying the Conversion Price then in effect by a fraction:
[bookmark: _Ref448387754]the numerator of which is the total number of Common Shares issued and outstanding immediately before the time of such issuance or the close of business on such record date, and
[bookmark: _Ref448387755]the denominator of which is the total number of Common Shares issued and outstanding immediately before the time of such issuance or the close of business on such record date plus the number of Common Shares issuable in payment of such dividend or distribution.
[bookmark: DocXTextRef122][bookmark: DocXTextRef123]Notwithstanding the foregoing, (a) if such record date is fixed and the dividend is not fully paid or if the distribution is not fully made on the date fixed therefor, the Conversion Price shall be recomputed accordingly as of the close of business on the record date and thereafter the Conversion Price shall be adjusted pursuant to this section as of the time of actual payment of such dividends or distributions; and (b) no such adjustment shall be made if the holders of Preferred Shares simultaneously receive a dividend or other distribution of Common Shares in a number equal to the number of Common Shares as they would have received if all outstanding Preferred Shares had been converted into Common Shares on the date of such event.
[bookmark: _Ref448387756]Adjustments for Other Dividends and Distributions.
[bookmark: _Ref448387818]If the Corporation, at any time or from time to time after the Original Issue Date, makes or issues, or fixes a record date for the determination of holders of Common Shares entitled to receive, a dividend or other distribution payable in securities of the Corporation (other than a distribution of Common Shares in respect of outstanding Common Shares) or in other property and Section ‎1 does not apply to such dividend or distribution, then and in each such event the holders of Preferred Shares shall receive, simultaneously with the distribution to the holders of Common Shares, a dividend or other distribution of such securities or other property in an amount equal to the amount of the securities or other property as they would have received if all outstanding Preferred Shares had been converted into Common Shares on the date of such event.[footnoteRef:45] [45:  Alternative provision: add the following after “in each such event” in place of the current text – “provision shall be made so that the holders of Class A Preferred Shares shall receive upon conversion thereof, in addition to the number of Common Shares receivable thereupon, the kind and amount of securities of the Corporation, cash or other property which they would have been entitled to receive had the Class A Preferred Shares been converted into Common Shares on the date of such event and had they thereafter, during the period from the date of such event to and including the conversion date, retained such securities receivable by them as aforesaid during such period, giving application to all adjustments called for during such period under this paragraph with respect to the rights of the holders of Class A Preferred Shares; provided, however, that no such provision shall be made if the holders of Class A Preferred Shares receive, simultaneously with the distribution to the holders of Common Shares, a dividend or other distribution of such securities, cash or other property in an amount equal to the amount of such securities, cash or other property as they would have received if all outstanding Class A Preferred Shares had been converted into Common Shares on the date of such event.”] 

[bookmark: _Ref448387757]Adjustment for Amalgamation or Reorganization, etc.
Subject to Section ‎2.3, if any reorganization, recapitalization, reclassification, consolidation or amalgamation occurs involving the Corporation in which the Common Shares (but not the Preferred Shares) is converted into or exchanged for securities, cash or other property (other than a transaction covered by Sections ‎4.4, ‎4.6 or ‎4.7), then, following any such reorganization, recapitalization, reclassification, consolidation or amalgamation, each Preferred Share shall thereafter be convertible in lieu of the Common Shares into which it was convertible before such event into the kind and amount of securities, cash or other property which a holder of the number of Common Shares of the Corporation issuable upon conversion of one Preferred Share immediately before such reorganization, recapitalization, reclassification, consolidation or amalgamation would have been entitled to receive pursuant to such transaction; and, in such case, appropriate adjustment (as determined in good faith by the Board of Directors of the Corporation) shall be made in the application of this Section ‎4 with respect to the rights and interests thereafter of the holders of Preferred Shares, to the end that this Section ‎4 (including provisions with respect to changes in and other adjustments of the Conversion Price) shall thereafter be applicable, as nearly as reasonably may be, in relation to any securities or other property thereafter deliverable upon the conversion of the Preferred Shares.[For the avoidance of doubt, nothing in this Section ‎4.8 prevents the holders of Preferred Shares from seeking any dissent rights to which they are otherwise entitled under law in connection with an amalgamation triggering an adjustment, nor is this Section ‎4.8 conclusive evidence of the fair value of the Preferred Shares in any such dissent-right proceeding.]
[bookmark: _Ref448387758]Certificate as to Adjustments.
[bookmark: DocXTextRef134][bookmark: DocXTextRef135]Upon the occurrence of each adjustment or readjustment of the Conversion Price under this Section ‎4, the Corporation at its expense shall, as promptly as reasonably practicable but in any event not later than [10] days thereafter, compute such adjustment or readjustment in accordance with the terms hereof and furnish to each holder of Preferred Shares a certificate setting forth such adjustment or readjustment (including the kind and amount of securities, cash or other property into which the Preferred Shares are convertible) and showing in detail the facts upon which such adjustment or readjustment is based. The Corporation shall, as promptly as reasonably practicable after the written request at any time of any holder of Preferred Shares (but in any event not later than [10] days thereafter), furnish or cause to be furnished to the holder a certificate setting forth (i) the Conversion Price then in effect, and (ii) the number of Common Shares and the amount, if any, of other securities, cash or property which then would be received upon the conversion of Preferred Shares.
[bookmark: _Ref448387759]Notice of Record Date.
In the event:
[bookmark: _Ref448387760]the Corporation takes a record of the holders of Common Shares (or other shares or securities at the time issuable upon conversion of the Preferred Shares) for the purpose of entitling or enabling them to receive any dividend or other distribution, or to receive any right to subscribe for or purchase any shares of any class or any other securities, or to receive any other security; or
[bookmark: _Ref448387761]of any capital reorganization of the Corporation, any reclassification of the Common Shares of the Corporation, or any Deemed Liquidation Event; or
[bookmark: _Ref448387762]of the voluntary or involuntary dissolution, liquidation or winding-up of the Corporation,
[bookmark: DocXTextRef136][bookmark: DocXTextRef137]then, and in each such case, the Corporation will send or cause to be sent to the holders of Preferred Shares a notice specifying, as the case may be, (i) the record date for such dividend, distribution or right, and the amount and character of such dividend, distribution or right, or (ii) the effective date on which such reorganization, reclassification, consolidation, amalgamation, transfer, dissolution, liquidation or winding-up is proposed to take place, and the time, if any is to be fixed, as of which the holders of record of Common Shares (or other securities at the time issuable upon the conversion of the Preferred Shares) are entitled to exchange their Common Shares (or other securities) for securities or other property deliverable upon such reorganization, reclassification, consolidation, amalgamation, transfer, dissolution, liquidation or winding-up, and the amount per share and character of such exchange applicable to the Preferred Shares and the Common Shares. Such notice shall be sent at least [10] days prior to the record date or effective date for the event specified in the notice.
[bookmark: _Ref448387763]Mandatory Conversion.
[bookmark: _Ref448387764]Trigger Events.
[bookmark: DocXTextRef138][bookmark: DocXTextRef139][bookmark: DocXTextRef140][bookmark: DocXTextRef142]Upon either (a) the closing of the sale of Common Shares to the public at a price of at least $[_____] per share (subject to appropriate adjustment in the event of any share dividend, share split, combination or other similar recapitalization with respect to the Common Shares), in a firm-commitment underwritten public offering pursuant to an effective registration statement under the Securities Act of 1933, as amended, and/or a prospectus filed with a securities commission or authority in any of the provinces or territories of Canada resulting in at least $[______] of [gross] proceeds [, net of the underwriting discount and commissions,] to the Corporation and in connection with such offering the Common Shares are listed for trading on the Nasdaq Stock Market's National Market, the New York Stock Exchange, the Toronto Stock Exchange or another exchange or marketplace approved by the Board of Directors[, including the approval of [at least one] Preferred Director] or (b) the date and time, or the occurrence of an event, specified by vote or written consent of the Requisite Holders (the time of such closing or the date and time specified or the time of the event specified in such vote or written consent is referred to in the Articles as the "Mandatory Conversion Time"), then (i) all outstanding Preferred Shares shall automatically be converted into Common Shares, at the then effective conversion rate as calculated pursuant to Section ‎4.1.1. and (ii) such shares may not be reissued by the Corporation.
[bookmark: _Ref448387765]Procedural Requirements.
[bookmark: DocXTextRef146][bookmark: _Ref448387819][bookmark: DocXTextRef147]All holders of record of Preferred Shares shall be sent written notice of the Mandatory Conversion Time and the place designated for mandatory conversion of all Preferred Shares under this Section ‎5. Such notice need not be sent in advance of the occurrence of the Mandatory Conversion Time. Upon receipt of such notice, each holder of Preferred Shares in certificated form shall surrender his, her or its certificate or certificates for all Preferred Shares (or, if such holder alleges that such certificate has been lost, stolen or destroyed, a lost certificate affidavit and agreement reasonably acceptable to the Corporation to indemnify the Corporation against any claim that may be made against the Corporation on account of the alleged loss, theft or destruction of such certificate) to the Corporation at the place designated in the notice. If so required by the Corporation, any certificates surrendered for conversion shall be endorsed or accompanied by written instrument or instruments of transfer, in form satisfactory to the Corporation, duly signed by the registered holder or by his, her or its attorney duly authorized in writing. All rights with respect to the Preferred Shares converted under Section ‎5.1, including the rights, if any, to receive notices and vote (other than as a holder of Common Shares), will terminate at the Mandatory Conversion Time (notwithstanding the failure of the holder or holders thereof to surrender any certificates at or before such time), except only the rights of the holders of Preferred Shares, upon surrender of any certificate or certificates of such holders (or lost certificate affidavit and agreement) therefor, to receive the items provided for in the next sentence of this Section ‎5.2. As soon as practicable after the Mandatory Conversion Time and, if applicable, the surrender of any certificate or certificates (or lost certificate affidavit and agreement) for Preferred Shares, the Corporation shall (a) [issue and deliver to their holder, or to his, her or its nominees, a certificate or certificates for the number of full Common Shares issuable on conversion in accordance with these provisions][footnoteRef:46] and (b) pay any declared but unpaid dividends on the Preferred Shares converted. The converted Preferred Shares shall be retired and cancelled and may not be reissued as shares of such class, and the Corporation may thereafter take such appropriate action (without the need for shareholder action) as may be necessary to reduce the authorized number of Preferred Shares accordingly. [46:  For uncertificated Common Shares, use the following for (a): “issue and deliver to such holder, or to his, her or its nominees, a notice of issuance of uncertificated shares and may, upon written request, issue and deliver a certificate for the number of full Common Shares issuable upon such conversion in accordance with these provisions”.] 

[Use the following Section 5.A if the Term Sheet calls for a pay-to-play provision where the penalty is conversion into Common Shares.][footnoteRef:47]  [47:  It is not uncommon for the conversion rate to be punitive such that each Preferred Share is converted into a lesser number of Common Shares.  In these situations Section 5.A.1 needs to be modified accordingly.  In order to avoid the punitive conversion, Preferred Shareholders may have an incentive to voluntarily convert their Preferred Shares on a 1:1 basis prior to the automatic Special Mandatory Conversion.  In order to avoid this outcome, consider prohibiting Section 4 optional conversion during the pendency of any Special Mandatory Conversion; if only tied to milestones/tranching applicable to Purchasers under the Share Purchase Agreement consider including a covenant there as well.] 

A	Special Mandatory Conversion.
A.1	Trigger Event.
[bookmark: _Ref448387821]If any holder of Preferred Shares does not participate in a Qualified Financing (as defined below) by purchasing in the aggregate, in the Qualified Financing and within the time period specified by the Corporation (provided that, the Corporation has sent to each holder of Preferred Shares at least 10 days written notice of, and the opportunity to purchase his, her or its Pro Rata Amount (as defined below) of, the Qualified Financing), the holder's Pro Rata Amount, [then each] [then the Applicable Portion (as defined below) of the] Preferred Share[s] held by the holder shall automatically, and without any further action on the part of such holder, be converted into Common Shares at the Conversion Price in effect immediately before the completion of such Qualified Financing, effective upon, subject to, and concurrently with, the completion of the Qualified Financing. For purposes of determining the number of Preferred Shares owned by a holder, and for determining the number of Offered Securities (as defined below) a holder of Preferred Shares has purchased in a Qualified Financing, all Preferred Shares held by Affiliates (as defined below) of the holder shall be aggregated with the holder's shares and all Offered Securities purchased by Affiliates of the holder shall be aggregated with the Offered Securities purchased by such holder (provided that no shares or securities shall be attributed to more than one entity or person within any such group of affiliated entities or persons). Such conversion is referred to as a "Special Mandatory Conversion."[footnoteRef:48] [48:  Careful consideration must be given to whether Class A Preferred Shares converted upon a Special Mandatory Conversion should lose the contractual rights provided under the various ancillary agreements typically involved in a Preferred Shares financing (e.g., registration rights, pre-emptive rights, etc.).] 

[bookmark: _Ref520801316]A.2	Procedural Requirements.
[bookmark: DocXTextRef156][bookmark: _Ref448387822][bookmark: DocXTextRef157][bookmark: DocXTextRef159][bookmark: _Ref448387823][bookmark: _Ref448387824]Upon a Special Mandatory Conversion, each holder of Preferred Shares converted pursuant to Section 5A.1 shall be sent written notice of such Special Mandatory Conversion and the place designated for mandatory conversion of all such Preferred Shares under this Section 5A. Upon receipt of such notice, each holder of Preferred Shares in certificated form shall surrender his, her or its certificate or certificates for all such shares (or, if such holder alleges that any such certificate has been lost, stolen or destroyed, a lost certificate affidavit and agreement reasonably acceptable to the Corporation to indemnify the Corporation against any claim that may be made against the Corporation on account of the alleged loss, theft or destruction of such certificate) to the Corporation at the place designated in the notice. If so required by the Corporation, any certificates surrendered for conversion shall be endorsed or accompanied by written instrument or instruments of transfer, in form satisfactory to the Corporation, duly signed by the registered holder or by his, her or its attorney duly authorized in writing. All rights with respect to the Preferred Shares converted under Section 5.A.1, including the rights, if any, to receive notices and vote (other than as a holder of Common Shares), will terminate at the time of the Special Mandatory Conversion (notwithstanding the failure of the holder or holders thereof to surrender any certificates for such shares at or before such time), except only the rights of the holders of Preferred Shares, upon surrender of any certificate or certificates of such holders thereof (or lost certificate affidavit and agreement), to receive the items provided for in the next sentence of this Section 5.A.2 As soon as practicable after the Special Mandatory Conversion and, if applicable, the surrender of any certificate or certificates (or lost certificate affidavit and agreement) for Preferred Shares so converted, the Corporation shall (a) [issue and deliver to such holder, or to his, her or its nominees, a certificate or certificates for the number of full Common Shares issuable on conversion in accordance with these provisions][footnoteRef:49] and (b) pay any declared but unpaid dividends on the Preferred Shares converted [and (c) a new certificate for the number, if any, of Preferred Shares represented by such surrendered certificate and not converted under Section 5.A.1]. The converted Preferred Shares shall be retired and cancelled and may not be reissued as shares of such class, and the Corporation may thereafter take such appropriate action (without the need for shareholder action) as may be necessary to reduce the authorized number of Preferred Shares accordingly.[footnoteRef:50] [footnoteRef:51] [49:  For uncertificated Common Shares, use the following for (a): “issue and deliver to such holder, or to his, her or its nominees, a notice of issuance of uncertificated shares and may, upon written request, issue and deliver a certificate for the number of full Common Shares issuable upon such conversion in accordance with these provisions”.]  [50:  Applicable only if proportional conversion is provided for by the Articles of Incorporation.]  [51:  For uncertificated Common Shares, use the following for (c): “may, if applicable and upon written request, issue and deliver a new certificate for the number of shares, if any, of Preferred Shares represented by such surrendered shares and not converted under Section 6.1”] 

A.3	Definitions.
For purposes of this Section 5A, the following definitions shall apply:
A.3.1	"Affiliate" means, with respect to any holder of Preferred Shares, any person, entity or firm which, directly or indirectly, controls, is controlled by or is under common control with such holder, including, without limitation, any entity of which the holder is a partner or member, any partner, officer, director, member or employee of such holder and any venture capital fund or other investment fund now or hereafter existing of which the holder is a partner or member which is controlled by or under common control with one or more general partners, managing members or investment advisors of such holder or shares the same management company or investment advisor with such holder.
[bookmark: _Ref448387825]A.3.2	["Applicable Portion" means, with respect to any holder of Preferred Shares, a number of Preferred Shares calculated by multiplying the aggregate number of Preferred Shares held by such holder immediately before a Qualified Financing by a fraction, the numerator of which is equal to the amount, if positive, by which such holder's Pro Rata Amount exceeds the number of Offered Securities actually purchased by such holder in such Qualified Financing, and the denominator of which is equal to such holder's Pro Rata Amount.][footnoteRef:52] [52:  Applicable only if proportional conversion is provided for by the Articles of Incorporation.] 

A.3.3	"Offered Securities" means the equity securities of the Corporation set aside by the Board of Directors of the Corporation for purchase by holders of outstanding Preferred Shares in connection with a Qualified Financing, and offered to such holders.
[bookmark: DocXTextRef161][bookmark: _Ref448387826][bookmark: DocXTextRef162]A.3.4	"Pro Rata Amount" means, with respect to any holder of Preferred Shares, the lesser of (a) a number of Offered Securities calculated by multiplying the aggregate number of Offered Securities by a fraction, the numerator of which is equal to [the number of Preferred Shares owned by such holder, and the denominator of which is equal to the aggregate number of outstanding Preferred Shares],[footnoteRef:53] or (b) the maximum number of Offered Securities that such holder is permitted by the Corporation to purchase in such Qualified Financing, after giving effect to any cutbacks or limitations established by the Board of Directors of the Corporation and applied on a pro rata basis to all holders of Preferred Shares. [53:  Alternative: “the number of outstanding Common Shares owned by such holder, and the denominator of which is equal to the aggregate number of outstanding Common Shares (for the purpose of this definition, treating all Common Shares issuable upon exercise of Options outstanding immediately prior to such Qualified Financing or upon conversion of Convertible Securities outstanding (assuming exercise of any outstanding Options therefor) immediately prior to such Qualified Financing as outstanding).”] 

A.3.5	"Qualified Financing" means any transaction involving the issuance or sale of Additional Shares after the Original Issue Date [that would result in at least $_______ in gross proceeds to the Corporation [including by way of the conversion of any outstanding debt] [excluding amounts upon the conversion of any outstanding debt] [and the reduction of the Conversion Price pursuant to the terms of the Articles (without giving effect to the operation of Section ‎4.4.2)], unless the holders of at least [specify percentage] of the Preferred Shares elect, by written notice sent to the Corporation at least [__] days prior to the completion of the Qualified Financing, that such transaction not be treated as a Qualified Financing for purposes of this Section 5A.
[bookmark: _Ref448387775]Redemption.
[bookmark: _Ref448387776]General.
[bookmark: _Ref448387827][bookmark: DocXTextRef165][bookmark: _Ref448387828][bookmark: _Ref448387829][bookmark: _Ref448387830][bookmark: _Ref448387831][bookmark: DocXTextRef167][bookmark: DocXTextRef168][bookmark: _Ref448387832][bookmark: _Ref448387833]Unless prohibited by law, Preferred Shares shall be redeemed by the Corporation at a price equal to [the greater of (A)][the Original Issue Price per share, plus all declared but unpaid dividends thereon][footnoteRef:54] [and (B) the Fair Market Value (determined in the manner set forth below) of a single Preferred Share as of the date of the Corporation's receipt of the Redemption Request] (the "Redemption Price"),[footnoteRef:55] in three annual installments commencing not more than 60 days after receipt by the Corporation at any time on or after [_____________],[footnoteRef:56] from the Requisite Holders, of written notice requesting redemption of all Preferred Shares (the "Redemption Request").[footnoteRef:57] Upon receipt of a Redemption Request, the Corporation shall apply all of its assets to any such redemption, and to no other corporate purpose, except to the extent prohibited by law governing distributions to shareholders. [For purposes of this Section ‎6.1, the Fair Market Value of a single Preferred Share shall be the value of a single Preferred Share as mutually agreed upon by the Corporation and the holders of a majority of the Preferred Shares then outstanding, and, if they are unable to reach agreement, by a third-party appraiser agreed to by the Corporation and the holders of a majority of the Preferred Shares then outstanding.][footnoteRef:58] The date of each such installment provided in the Redemption Notice (as defined below) is referred to as a "Redemption Date." On each Redemption Date, the Corporation shall redeem, on a pro rata basis in accordance with the number of Preferred Shares owned by each holder, that number of outstanding Preferred Shares determined by dividing (i) the total number of Preferred Shares outstanding immediately before such Redemption Date by (ii) the number of remaining Redemption Dates (including the Redemption Date to which such calculation applies)[; provided, however, that Excluded Shares (as such term is defined in Section ‎6.2) shall not be redeemed and shall be excluded from the calculations set forth in this sentence].[footnoteRef:59] If on any Redemption Date the Corporation is prevented by law from redeeming all Preferred Shares to be redeemed, the Corporation shall ratably redeem the maximum number of shares that it may redeem consistent with law, and shall redeem the remaining shares as soon as it may lawfully do so under law.[footnoteRef:60] [54:  Replace with the following if accruing dividends are selected: “the Original Issue Price per share, plus any Accruing Dividends accrued but unpaid thereon, whether or not declared, together with any other dividends declared but unpaid thereon.”]  [55:  Redemption prices are sometimes fixed at the greater of the Original Issue Price (plus dividends, if applicable) and the fair market value of the Class A Preferred Shares on the date of the Redemption Notice or the date of redemption.]  [56:  Negative Canadian tax consequences may arise if shares are redeemed within five years following their issuance. Accordingly, it is typical for the minimum period before which a redemption request may be made to be five years and a day after the issuance of the preferred shares. Tax advice should be sought.]  [57:  The Corporation’s accountants may take the position that, because the holders of Class A Preferred Shares have the right to force a redemption, the Preferred Shares should be reflected above the shareholders’ equity section of the Corporation’s balance sheet, as opposed to in the shareholders’ equity section of the balance sheet. If the Corporation uses Accounting Standards for Private Enterprises (ASPE), there is some room for judgement to be applied based on the likelihood of redemption.  If the Corporation uses International Financial Reporting Standards (IFRS), there is no judgement available and the Shares will be treated as debt.  If so, it is not uncommon for a Corporation to have negative shareholders’ equity. In addition, if the Class A Preferred Shares are redeemable at the greater of the original purchase price and the then current fair market value, this might cause the Corporation to have to “mark to market” the redeemable Preferred Shares each quarter, which could cause significant practical and accounting complexities for the Corporation. The Corporation may want to consult with its accountants about this.]  [58:  Fair market value could also be determined by the Board with the concurrence of the designee of the holders of Class A Preferred Shares on the Board.]  [59:  The bracketed language, although not commonplace, may be desirable to minority investors in the Class A Preferred. If this is included, also include the applicable bracketed language in Section 6.1.]  [60:  Investors may also seek enforcement provisions for failure to redeem, including provisions that may entitle the investors to gain control of the board of directors. Such provisions are generally atypical in early stage venture transactions but are seen from time to time in private equity and late stage venture transactions.] 

[bookmark: _Ref448387777]Redemption Notice.
The Corporation shall send written notice of the mandatory redemption (the "Redemption Notice") to each holder of record of Preferred Shares not less than 40 days prior to each Redemption Date. Each Redemption Notice shall state:
[bookmark: _Ref448387778]the number of Preferred Shares held by the holder that the Corporation will redeem on the Redemption Date specified in the Redemption Notice;
[bookmark: _Ref448387779]the Redemption Date and the Redemption Price;
[bookmark: _Ref448387780]the date upon which the holder's right to convert such shares terminates (as determined in accordance with Section ‎4.1); and
[bookmark: _Ref448387781]for holders of shares in certificated form, that the holder is to surrender to the Corporation, in the manner and at the place designated, his, her or its certificate or certificates representing the Preferred Shares to be redeemed.
[If the Corporation receives, on or before the 20th day after the date of delivery of the Redemption Notice to a holder of Preferred Shares, written notice from such holder that the holder elects to be excluded from the redemption provided in this Section ‎6, then the Preferred Shares registered on the books of the Corporation in the name of such holder at the time of the Corporation's receipt of the notice shall thereafter be "Excluded Shares". Excluded Shares shall not be redeemed or redeemable under this Section ‎6, whether on or following the Redemption Date.]
[bookmark: _Ref448387782]Surrender of Certificates;  Payment. On or before the applicable Redemption Date, each holder of Preferred Shares to be redeemed on such Redemption Date, unless the holder has exercised his, her or its right to convert the Preferred shares in Section ‎4, shall, if a holder of shares in certificated form, surrender the certificate or certificates representing such shares (or, if the registered holder alleges that the certificate has been lost, stolen or destroyed, a lost certificate affidavit and agreement reasonably acceptable to the Corporation to indemnify the Corporation against any claim that may be made against the Corporation on account of the alleged loss, theft or destruction of the certificate) to the Corporation, in the manner and at the place designated in the Redemption Notice, and thereupon the Redemption Price for such shares shall be payable to the order of the person whose name appears on such certificate or certificates as its owner. If less than all of the Preferred Shares represented by a certificate are redeemed, a new certificate, instrument, or book entry representing the unredeemed Preferred Shares shall promptly be issued to the holder.
[bookmark: _Ref56066212][Interest.  If any Preferred Shares are not redeemed for any reason on any Redemption Date, all such unredeemed shares shall remain outstanding and entitled to all the rights and preferences provided in the Articles, and the Corporation shall pay interest on the Redemption Price applicable to the unredeemed shares at an aggregate per annum rate equal to [12]% (increased by 1% each month following the Redemption Date until the Redemption Price, and any interest thereon, is paid in full), with such interest to accrue daily in arrears and be compounded [annually]; provided, however, that in no event shall such interest exceed the maximum permitted rate of interest under applicable law (the “Maximum Permitted Rate”), provided, however, that the Corporation shall take all such actions as may be necessary, including, without limitation, making any applicable governmental filings, to cause the Maximum Permitted Rate to be the highest possible rate. In the event any provision hereof would result in the rate of interest payable under this Section 6.4 being in excess of the Maximum Permitted Rate, the amount of interest required to be paid hereunder shall automatically be reduced to eliminate such excess; provided, however, that any subsequent increase in the Maximum Permitted Rate shall be retroactively effective to the applicable Redemption Date to the extent permitted by law.]
[bookmark: _Ref448387783]Rights Subsequent to Redemption.  If the Redemption Notice is duly given, and if on the applicable Redemption Date the Redemption Price payable upon redemption of the Preferred Shares to be redeemed on such Redemption Date is paid or tendered for payment or deposited with an independent payment agent so as to be available therefor in a timely manner, then notwithstanding that any certificates evidencing any of the Preferred Shares so called for redemption have not been surrendered, dividends with respect to such Preferred Shares shall cease to accrue after such Redemption Date and all rights with respect to such shares shall immediately after the Redemption Date terminate, except only the right of the holders to receive the Redemption Price without interest upon surrender of any such certificate or certificates.
[bookmark: _Ref448387784]Redeemed or Otherwise Acquired Shares.
Any Preferred Shares that are redeemed, converted or otherwise acquired by the Corporation or any of its subsidiaries shall be automatically and immediately cancelled and retired and shall not be reissued, sold or transferred. Neither the Corporation nor any of its subsidiaries may exercise any voting or other rights granted to the holders of Preferred Shares following redemption, conversion or acquisition.
Waiver.
Except as otherwise set forth in the Articles, (a) any of the rights, powers, preferences and other terms of the Preferred Shares may be waived on behalf of all holders of Preferred Shares by the affirmative written consent or vote of the holders of at least [specify percentage] of the Preferred Shares then outstanding and (b) at any time more than one class [or series] of Preferred Shares is issued and outstanding, any of the rights, powers, preferences and other terms of any class [or series] of Preferred Shares set forth in the Articles may be waived on behalf of all holders of such class [or series] by the affirmative written consent or vote of the holders of at least [specify percentage] of the shares of such class [or series] of Preferred Shares then outstanding.  
[bookmark: _Ref56008564][bookmark: _Ref448387785]Notices.
Any notice required or permitted by these provisions to be given to a holder of Preferred Shares shall be mailed, postage prepaid, to the post office address last shown on the records of the Corporation, or given by electronic communication, and shall be deemed sent upon such mailing or electronic transmission.
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